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PROCEEDINGS

OF THE

LEGISLATIVE DEPARTMENT, BOMBAY.

fssTrACT of the Proceedings of the Council of the Governor
of Bombay assembled for the purpose of making Laws and Regu-
lations, under the provisions of the Act of Parliament 24 and 25
Victoria, Chapter 67.

Bousay, Wednesday, 22nd January 1862.

His Egcellency the Honorable Sir Georee Russerr CLerxk, Knight of
the Most Exalted Order of the Star of India, and Knmight Commander of
the Most Honorable Order of the Bath, Governor and President 1n. Couneil
of Bombay, having, in accordance with Section 29 of the Act passed in the
24th and 25th years of Her Most Gracious Majesty, Chapter 67, appointed
the following Gentlemen to be additional Members of his Council, for the
purpose of making Laws and Regulations, namely -—

M. R Westrorp, Esq., Acting Advocate General,
W. B. Tristrawm, Esq,

H. H. the Nawas or Savanoor,

Rustomsee Jamsersee JEsEESHOY, Esq,
Mapnowrow VirTur VINCHOOREUR,

Juconnarn Suskersert, Esq,

Suer Premasaar Hemasnar.

And His Excellency the Governor having, in accordance with the 35th
Section of the said Act, summoned to the first Meeting of His Council for
the purpose of making Laws and Regulations the additional Councillors so

appointed, as well as the other Members of his Council ;
Lel

Additional Mem-
bers

First Meeting bf
the Counal, 22nd
January 1862
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There were present this day——

His Excellency the GovERNOR,
His Excellency Sir W, MansrFIELD, K C.B., Commander-ic-Chef,
The Honorable Mr. REEVES,
The Honorable Mr. Frere,
The Honorable the Apvbcate GENERAL,
The Honorable Mr. TRISTRAM,
The Honorable the NawaB OF SAVANOOR,
The Honorable Mr. RustoMsEE JAMSETIEE J EJELBHOY,
The Honorable Mapnowrow VITTUL VINCHOORKUE,
The Honorable Mr. JucoNNATH SUNKERSETT, *
¢ The Honorable Shet PreMaBaar HEmMaABHAL
And the SECRETARY. ’
The aforesaid additional Members made the necessary affirmations of
office and declaration of allegiance, which were ordered to be recorded.

!

The PresipENT spoke as follows -—

%1 have called a Council in order to open the Legislative Department
1n accordance with the Act of Parhament which restores to this Presidency
the power of making 1ts Laws and Regulations. The new form in which
this Government will exercise the power consists principally 1n the appoint-
ment of Non-Official Members. Such Members have therefore been ap-
pointed, and have now taken their seats. I feel satisfied that thé zeal which
some of them have at all times manifested for the public good, and the high
character borne by the others 1n the management of their Estates and Chief-
ships will ensure their undertaking these responsibilites with a due sense of
their importance.

' On the manner in which these duties may be performed, it will depend
whether many millions of our subjects enjoy contentment and security, or
lead a life of uncertainty and confusion. On the one hand, by over-legislating,
you will be liable to keep the people in a state of doubt and alarm. On the
other hand, by bearing in mind that none know better to govern themselves
individually and parochially, you may be constantly in the course of ameliorat-
ing their condition, while safely maintaining Her Majesty’s just sway over a
contented people. And be assured that your Consultations will lose nothing
of safe guidance, by occasionally looking for it 1n Native discernment. ;

Although your functions will be important, they need not be difficult.
The several races subjected to our Laws in this Presidency, and generally
throughout India, aie not of a Testless character, unless rendered restless by
misgovernment—and, everywhere they have an 1nnate respect for authority,
whenever authority is respectable and wise, .
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You will remember, that you owe to those whom you represent a strict
account of the fulfilment of your duties—to a people who reasonably desire
your protection of their acknowledged rights, and to live 1n peace.

An assembly on this scale has naturally a tendency to expand, and,
seeing 1t has pleased Her Majesty’s Government to consider that the time
has arnved for conferiing this privilege on you, 1t will doubtless, 12 due time,
be enlarged , provided that, in 1ts early exercise, you give proofs of sound
Judgment and discretion 1n your views of Butish Dominion n India.

During a short rule I have endeavoured to see something of all classes
Ifind those of our Countrymen who, 1n this wealthy Settlement, are engaged
in commerce, enterprising and enlightened as they always are when they have
fair play, and the best feeling subsisting between them and the Government.
I find the Native Merchant active and prosperous , our many Native Chiefs
loyal, and most grateful for the liberal and just measures adopted towaids
them by the present head of the Government of India , while the agricultural
classes are steadily advancing from poverty to better prospects, by means
of well-regulated reductions mn a land tax which had been exceedingly
burdensome In these favourable circumstances, this Government was
transferred to my hands by my lamented predecessor, whose unprejudiced
and single-minded course of admimstation was such as always serves to
mmprove British India, and to satisfy all classes of its nhabitants  With the
aid of my experienced colleagues, I have sought to uphold that system It
will now devolve mainly on your counsel to preserve so satisfactory a condi-
tion of affairs in this Presidency. ‘

I have directed the Secretary to lay before you some Bills which appear
to me to require your early attention. With these, and others which
individual members may propose to move, you may find your duties at pie-
sent more laborious than 1t 1s probable that they will be hereafter, for there
are a few of our projects of Law to consider, which there has not been time
in the Leguslature entrusted with them in Caleutta  These must of course
come back to us. And there are some which I Lave not transmitted to that
Council, because I foresaw that they must ultimately be disposed of here.”

The President then declared the Meeting to be adjouined until Tuesday
néxt the 28th of the present month of January

By order of His Excellency the Governor of Bombay an Counci,

M J SHAW STEWART,
Acting Secretary to Government.

Bombay Castle, 22nd January 1862
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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Asstract of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and
Regulations under the provisions of the Act of Parliament 24 and 25
Victoria, C'hapter 67.

‘T uesday, 28th January 1862.

The Counul of the Governor of Bombay, for the purpose of making
Laws and Regulations, met according to adjournment.

PRESENT :

The Honorable Mr. ReEvEs,

The Honorable Mr. Frere,

The Honorable Mr. TristrAM,

The Honorable the NAwAB oF SAVANOOR,

The Honorable Mr. JucoNnaTa SUNKERSETT,

The Honorable Mr, Rustomsee Jamserser Joieesnoy,
The Honorable Mr, Mapuowrow VirTus VINCHOORKUR,
And the SEcrRETARY,

The Honorable Mr. Rzeves being the Senior Ordinary Member present,
took the chair in the absence of the Governor.

The Honorable Mr. Reeves said, that he regretted that Government had
not as yet been able to prepare any Bills for submission to the Council.
The Rules require that each Bill shall be published for at leadt a week before
1t 18 discussed, The time of the Government has of late been so entirely
occupied with the introduction of the various measures of general legislation
passed by the Legislative Council of India, that it was found impossible to
have any Buills in such a forward state as to be ready for discussion at this
Meeting  He and his Colleagues, howevet, had not neglected to give their
attention to their new duties, and they hoped to have Bills on the following

subjects ready for immediate publication, after which they would be brought
before the Council.

»

I A Bill for the purpose of subjecting to the Laws and Regulations
of this Presidency all lands ceded by His Highness the Guicowar, for the
use of our Railways passing through his Dominions.
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2. A Bill for repealing Regulation III of 1829 and Act XV of 1851,
and re-enacting in a single law the useful provisions of those laws, w.th the
view of meeting the provisions 8f the Penal Code and Code of Criminal
Procedure, and securing, if possjble, the important object of suppressing the
production 1n the market of Cotton 1n an unclean state, and checking the

" practice of packing Cotton falsely.

3. A Buill for empowering Municipal Commissioners, under Act XXVI
of 1850, to expend Municipal Funds on Dispensaries and Schools and other
suitable objects

4. A Bill for the purpose of authousing Magistrates of the Town and
Island of Bothbay to appropriate fines imposed and realised by them for the

maintenance of Reformatories This, as well as such additions as may be

thought necessary, it is contemplated to produce as an amendment to the
Municipal Act.

In order to give time for these Bills being duly published before the
Council sits again, he would adjourn the Council till Saturday the 8th
proximo, at 1 p. M.

By order of His Excellency the Governor wn Council,

M J. SHAW STEWART,
Acting Secretary to Government

Bombay Castle, 28th January 1862.

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOM2AY

'ABsTRACT of the Proceedings of the Council of the Governor of
Bombay, assembled for the purpose of making Laws and Reguvla-
tions, uadgr the provisions of the Act of Parliament 24 and 25
Victoria, Chapter 67.

Bombay, Saturday, 8th February 1862,

The Council of the Governor of Bombay for the purpose of making Laws

and Regulations met according to adjournment,
Le2
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PRESENT : .

The Honorable Mr. Reeves,

The Honorable Mr. Frere,

The Honorable Mr. Westropp,

The Honorable Mr. TrisTraM,

The Honorable the Nawas of Savanoos,

The Honorable Mr. RusroMier JamseTsee JEJEEBHOY,
‘The Houorable Mr, JucoNNaTH SUNKERSETT,

The Honorable Mr. PrEmasuai HemaBnAlL,

And the SEcreraARY.

The Honoiable Mr Reeves, being the Senior Ordinary Member pre-
sent, presided in the absence of the Governor.

Under direction of the President, the Secretary read a let;er, No. 214,
dated the 13th January last, fiom the Secretary to the Government of India
m the Hothe Department, 1in which the Government of India desired that the
Rules for admission of Stiangers should be passed in accordance with the
37th Section of the Indian Councils’ Act, and not as separate rules for the
purpose.

Further, expressing the great doubt of the Governor General m Couneil
as to whether the revised Rules 11 to 15 provide sufficiently for the full
deliberation and discussion on measures such as the Secretary of State
contemplates, and such as 1s essential fo good legislation; and whether the
incidental allusien to Select Committees 1n the revised Rule 23 is enough
to signify that, as an ordinary, if not an imvariable Rule, Bills will be
referred to a Select Committee before they are considered 1a detail by the

Council and passed.

The Honorable Mr. Frere thought this was hardly the time to
consider this letter, and that it was matter for his Excellency the Governor,
under whose authonty the Rules had been made On reference, however, to
the Act of Parliament, the ITonorable Member perceived that the Couneil
had power to make alterations in the Rules, subject to the Governor's
assent, and withdrew his objection ‘

The Honorable Mr. Westrorp recommended that every Bill should
be read a first and second time, and then referied to a Select Committee,
and on receipt of their report, read a third time and passed.

The Presipent proposed that the present Rules should be tried, and
that on the occurrence of any practical difficulty, the necessary amendments
should be recommended to the Goveinor for his approval.
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Mr. Westrope urged that there was still a dafficulty, and asked how the
Bills now before Council were to be treated.

Mr. Frere suggested that they should be read to-day for the first time.

Mr Westropp said that he thought the leave of the Council should be
asked before any Bill be brought forward

It was then agreed tha.t the discussion of the letter from the Govein-
ment of India should stand over for the present, and that the Council should
proceed to other business

The Honorable Mr. FrerE observed thal thereare numerous precedents
for bringing lands under Regulations, and proposed (the preamble and) the
Bill for subjecting to the Regulations the lands ceded by the Guicowar for
the Raillway, drawn up m accordance with the usual form

The Honorable Mr. WEestropp said 1t does not appear to what Zillah
these lands are to be attached, or what Officers should have jurisdiction over
them. If they are not to be formed into a separate Zillah, which he presumed
the Government do not intend, he considered 1t would be better to define
this point but he approved of the Bill in other 1espects

Mr Frere would therefore add these words to the Bill, « and to be
annexed to the Zillah of Surat” The Railway itself would facilitate any
prisoners apprehended on the ceded lands being brought to Surat for trial

Mr Westropr thought it would be better to let this Bill stand over for
further consideration, and that the Honorable proposer should be asked to
perfect the Bull before the next Meeting of Coungil

The Presipent thought 1t should be either passed or referred to a Select
Committee.

Mr Frere thought the further consideration of the Bill should be
adjourned to the next meeting, when he promised to bring 1t forward with
the requisite ameandments.

Agreed to

The Honorable Mr. Rerves said he thought 1t very desirable that the
Bill regarding Juvenile Reformatories should be made over to a Commuttee
for careful examination

The Honorable Mr Frere said that this was a very complicated question,
as the Bill not only provides for the confinement of Juvenle Offenders, but

Diseussion of the
Letter postponed

Ball for subject-
g to the Regula-
tions the Lands
ceded by the Gw-
cowar for the Rail-
way, considered

Further conui-
deration of the
Bill adjourned to
the next meeting

Bill  regardmg
Juvemle Reforma-
tores considered
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milets the Municipal Commissioners of Borbay of a part of their revenue.
It-should therefore be referred to a Select Committee.

The Honorable Mr. Tristram asked why this Bill should not have
general application 1n the Mofussil, where benevolént individuals might be
found ready to found reformatories hike the ¢ David Sasscon Institation.”
He would suggest that a wider scope be given to the Bill.

The Ionorable Mr. Juconnata Sonxersgrr doubted the policy of
sending a Juvemle Offender to prison with hard labour when he escaped
from the reformatory. Confinement in a Jail would demoralize him, whereas
suitable punishment administered within the walls of the reformatory would
have a deterrent effect, Magistrates should therefore have discretionary
power as to the punishment to be given to those who escape.

The Honorable Mr. Wesrrorp remarked that the Honorable Mr,
¥
Tristram’s objection 1s met by Act XXV. of 1861, Section 433 (Criminal
Procedure Act), which 1s now the law throughout the Mofussil

The Honoable the PresipENT then proposed,~—
The Honorable Mr. Frere,
The Honorable Mr. WestrOPP,
The Honorable Mr. JucoNNaTn SUXKERSETT,
and

The Honorable the Nawas of Savanoogr, to be a select Committee to con-
sider this Bill.

Agreed to.

.The Honorable Mr. Regves observed that the remaming Bill is one to
provide a remedy for what has been long considered a defect in the Muni-
cipal Act.

The Honorable Mr. Westropp remaiked that an entirely new principle
15 introduced, i. é. of making Education a charge on Municipal Funds This
he believed to be quite unprecedented, and contrary to the practice in
England. It 1s,1ndeed, a project to which he would object entirely, were 1t
not for the provision in the Clause of the Bill by which the assent of
Government, was required to all such disbursements. )

The Honorable Mr. Tristram observed that this Bill would enable the
Manicipal Commissioners to introduce a series of schools of different rehigious
denominations, he therefore wished that it should be consideréd in fall
Council, and that some Rules should be laid down to ensure the due fulfil-
ment of its provisions. He considered that 1t was necessary that such schools

¢
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should be open to all classes and all religions, and that they should be under
the control of Government Educational Department

Mr. Westropp understood that Dispensaries in England were managed
by Grand Juries, and not by Mumcipal Corporations, but he had no
objection to the Municipal Funds 1n India being made available for the
support of Dispensaries

The Paesinext thought as Mumicipal Commissioners were properly and
carefully selected so as to represent different rehigions, there was no fear of
any 1ll results commg from a preponderance of any one creed , he would,

however, propose to nominate the following Select Commuttee to consider the
Bill —

The Honorable Mr Rerves,

The Honorable Mr. TristraM,

The Honorable Mr. RustomseE JamserseE JEJEEBHOY,
and

The Honorable Mr. PrEmasrar HEmaBHAL

Agreed to

With reference to the letter of the Government of India, Mr Westrorp
thought 1t would now be admutted to be advisable that there should be some
more precise Rules laid down, so that the Honorable Members might be
aware of the stage to which any Bill had advanced

Mr. Frere would ask Mr. Westropp to bring forward at next meeting
any amendments which he may consider to be called for

Mr Westropp saxd that he would agree either to bring it forward
himself, or that the Governor should be asked to make such alterations as he
may think required.

Mr Reeves thought the best way would be to consider the subject out

of Council, and to settle some amendments at next meeting, which would

then be submitted for His Excellency the Governor’s assent

Agreed to

The PresmvenT adjourned the Council till Saturday, the 15th, at 1 p.y.

By order of His Excellency the Governor of Bombay in Councul,

M. J. SHAW STEWART,
Acting Secretary to Government.

Bombay Castle, 8th February 1862

Led

Referred to =
Select Commuttee

Further discus.
sion on the letter
from the Secretary
to the Government
of India respecting
the proposed Rules
of the Councail
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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Asnstract of the Proceedings of the Council of the Governor of
Bombay assembled for the purpose of making Laws and Regulations,
under the provisions of the Act of Parhament 24 and 25 Victoma,,
Chapter 67.

¢

‘Saturday, 15th February 1862.

The Council of the Governor of Bombay met for the purpose of makﬁg
Laws and Regulations according to ajdournment.

PRESENT:

The Honorable Mr. Reeves,

The Honorable Mr. Frerr, °*

The Honorable Mr. WesTroPP.

The Honorable Mr. TrisTrAM,

The Honorable the Nawas or Savanoog,

The Honorable Mr. Rusromiee Jamsersee JeieEsHoY,
The Honorable Mr. JocoNNATH SUNKERSETT, ’
The Honorable Mr. Premasaar HEMaBHAIL

And the SecreTARY. g

The Honorable Mr. Reeves,: being the Senior Ordinary Member of
Council present, presided in the absence of the Governor.

The Honorable Mr. ReEves, with reference to the subject which stands
first on the paper, asked the Honorable Mr. WesTRoPP to favour the Council
with his promised observations on the letter from the Government of India
referring to the Rules of the Council.

The Honorable Mr. Wrstropp said the Secretary had furnished him
with copies of the rules of the former Legislative Council, as well as the rules
enacted by the Governor General for the business of his Council when
assembled for the purpose of making laws and regulations. He considered
that the rules of the late Council were too intncate for adoption here, but
that the rules of the present Council of the Governor General would answer
well. He had no doubt that the appomntment of Select Committees to
consider all Bills introduced into the Council was necessary, and he would
propose that any Honorable - Member, desirous to introduce a Bill, should
apply for leave in the first instance, stating its objeets and the neceseity for its
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being passed. He might at the same time propose that the Bill should be
read a first time. The Bill should then be discussed in Council, and 1f leave
be granted to introduce it, and 1f it be read a first time, the Bill should be
referred to a Select Committee, and printed and published The Commttee
should be directed to report on it after a certain date, to be fixed according
to the nature of the Bill, alonger or shorter period being allotted as may be
considered necessary  The period should not always be limited to the present
Session, but might be fixed after the close of the Session, or at some time 1n
the next Session, so as to give time to the public to express an opinion.

In the case of Bills of less importance, the ‘Commuttee’s report might be
made during the sitting of Council.

If measures ate passed with too great rapidity, he feared that they will
not stand the test of practice in the Courts of Justice, and he was therefore
anxious that no undue haste should take place in passing any Bill.

Before a Bill 1s 1ead a second time it should again be discussed, and if
necessary, amended in a Commiftee of the whole Couneil, without any
recommittal to a special Commttee, and on being twice read it should be
passed by the Council and entrusted to an Honorable Member of the Ex-
ecvtive Council for the purpose of beng submitted to His Excellency the
.Governor for his assent.

This plan he proposed was in entire accordance with the rules for the
Council 6f the Governor General, and he would therefore suggest that those
rules beginning at No. 14and as far as No. 27, should be adopted by this
Council.

The Honorable Mr. Reeves thought that Buills introduced by Govern-
ment should be brought forward without gomng through the form of requur-
ing the leave of the Counal, but a Bill originated by any individual member
should not be introduced without the leave of Council.  With this exception
he approved of Mr Westropp’s propositions, and would order the Secretary
to prepare a draft of Rules 1n accordance therewith.

" The Honorable Mr. Wrstrope doubted the necessity of giving Govern-
ment any preference mn this matter; but he expressed uis willinguess, with the
Secretary’s assistance,to prepare a draft of Rules for consideration at next
meeting.

Agreed to.

The Honorable Mr. Frerg stated that he had altered and amended the
Bull for bringing under the Regulations and Acts certain lands ceded by His
Highness the Guicowar for Railway purposes, which he proceeded to read as
amended.

A Draft of Rules
to be prepared for
consideration  at
next meeting

Bill for brmging
under the regula-
tions andActs cer-
tamn Lands ceded
by His Highness
the Gucowar for
Railway purposes
as amended by W
E. Frere.
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A -Bill for bringing under the Regulatwns and Aéts certain Lands ceded by
. His Highness the Guwcowar for Railioay purposes.

Whuereas His Highness the Guicowar has ceded to the Government of
India certain lands for the construction of a Railway
through his Territories, and 1t is necessary that those
lands should be annexed to the Presxdency of Bombay and made eub_]ect to
the Laws and Regulations of that Presidency, 1t is enacted as follows *—

1 All such parts of Villages mentioned in the Schedule annexed to
this Act as have been delivered over by His Highness the Guicowar .to the
Government of India for the construction of the Bombay, Baroda, and
Central India”Railway shall, from and after the passing of this Act, form part
of ghe Zillah of Surat, and be subject to the Regulations and Acts which are
or shall be in force within the Territories subject to the Presidency of Bombay

Preamble

SCHEDULE.,
Barodg Purgunnah.
1 Hulderwa. 17 Maritha.
2 Tosrod. N 18 Manaja
3 Wullun. 19 Waursur (Inamee).
4 , Dethan (Inamee). 20 Mazulpoor (Inamee)
5 Lakodra. 21 Nagurwarra,
6 Wurwa. 22 Akota.
7 Meeagaum. 23  Jetulpoor
8 Kurjun, 24 Gorwa.
9 Kundaree 25 Kurodia.
10 Kairda 26 Oondera.
11 Surar (Inamee). ' 37 Bajwa.
12 Kassipoora. 28 Kurchia
13 Etola. 29 Runnolee.
14 Wursula. 30 Puddumla.
15 Wurnama 31 Nundesree.
16 Dulleepoor 32 Fazulpoor(uptheriverMahee).

Surat Atlauwsee Purgunnah.

33 Sukhpoor-oorf Rond, Pur- | 42 Morwar, Purgunnah Telaree.
gunnah Gullet 43, Chinum, ditto = ditto.
34 Pellotha,Purgunnah Wesranee.| 44 Tuvree.  ditto  ditto.
35 Choowacha, ditto  ditto 45 Nowsaree Kusha.
36 Xoosoomha ditto ditto 46 Sagura Purgunnah Nowsaree
37 Tursalee  ditto ditto ) (Inamee).
38 Hatoorun ditto  ditto 47 Kudolee, ‘ditto  ditto
39 Wurrudla  ditto ditto 48 Danoda,PurgnnnahGundavee
40 Murolee Kusha., , 49 Billimora, - ditto ditto, ¢
41 Posra, Purgunnah Morolee. { 50 Desra, . . ditto ditto.
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The Tlonorable Member proposed that the Bill, as amended. should
now be printed, and that it should be considered at the next meeting of
Council.

The Honorable Mr. Wrsrrorp observed that the preamble of the
Bill says, that the cession has been made to the Government of Iudia and
not to the Government of Bombay,—it may thercfore be a question how far
we have power to legislite for these lands.

The Honorablle Mr, Frere observed, that at the time this cession was
made, the political relations with His Highness the Guicowar were under the
Government of India, and that they have swce been replaced under the
Government of Bowbay. He thought, therefore, that as the Bill could not
become law till approved by the Goveinoi General in Council, the objection
takent by the honotable and lcained Member would have but httle foice

The Bill, as amended by the Honoi{ble Mi. Frcre, was therefore or-
daied to be prnted.

The Ilorforable Mr. Rucves proposed that the Seceretary shall read the
amended Bill for extending the powers of Mumapal Commssioners, ap-
pointed under Act XXVI of 1850, which has been submutted by the
Select Commuttee.,

The Sectetary read the Bill accordingly :—

“ Wnencas by Act XXVI of 1850 it was enacted that the Taxes raised
fiom the inh.abitants of any Town or Subuib under the said Act should be
applied to the muaking, repayiing, cleaning, highting, or watching, any public
streets, roads, diains, or tanks, or to the prevention of nuisances, or for 1m-
proving the said Town or Subuib 1n any other manner;

Anp wuEeRgis it is expedient that, in addition to the above purposes,
the Commissioncrs appointed for putting the said Act mn force should be
authonised to apply the said Taxes to the constiucuion and suppost of
Dispensarics, Ho~pitals, Schools, and other similar works of utility to the
nhabitants of the said Town or Suburb;

AND WwHEREAS it is also expedient fhat the Governor in Council
should have power to enfurce the right and just. appropriation of the Taxes
raised under the said Act for the benefit of the Commuuty paying the same,

It is hereby cnacted that the Taxes raised under Act XXVI. of 1850
are and shall be applicable to the: construction, support, and maintenance of

any Hospital, Dispensary, Sclioo), or similar work of public utility ; and it
Led

Ordered o0 be
prnted.

Bill for extending
the powers of Mu-
aicipal  Commus-
sioners appointed
under Act XXVI
of 1850 as awnend-
by the Select Cown-
mittee



Ordered to  be
printed and crr-
culated  Parther
consideration
postponed till next
weetiag

™l ro amend
Act XI of 1843
mtroduced,
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shall be competent to the Commissioners appointed "under the said- Act to
«expend the said Taxes to the extent of not more than 25 per cent. of the
annual revenues of the Municipality for the puipose of sucli last mentioned
wotks, with the appioval of the Governor’in Council.

And it is further enacted that, whenever it shall have been ascertained
by the Governor in Council, through the Commissioner of Police or Magistrafe.
and otlier person or persons appointed by the Governor in Council to 1nquire
and report, thatthe Commissioners appointed under the said Act in any
Yocality hiave neglected any necessary work, act, or duty, it shall be lawful for
the Governor m Council to 1ssue an order to the said Commissioners to
execute such woik, act or duty; and if that order shall not be obeyed within
one week from the date of 1ts issue, it shall further be lawful for the Governor
1 Council to order the Commissioner of Police, or the Magistrate, to execute
the said necessary worh, act, or duty, and to1ecover the expense thereof from
the Municipal Funds 5 and in fylure of immediate payment .of the said
expenses by the Mumcipal Commissioners, 1t shall be (l.:wful for the Gflvernog
in Council to make the said Commissioners, collectively and individually,
personally responsible for pay ment of such expenses, in the manner laid down
in Section 9 of the said Act, as for money due to, and -at the suit of Her
Majesty’s Secretary of State for Indiain Counul.”

The Hoanorable Mr. ReevEs said that he would be inclined to omit the
words  act or daty * in the last Section : he thought the word “ work”
would be sufficient, but he would leave his point for discussion at the next
meeting. In the mean time he proposed that the Bill should be printed
and chculated, and that its further consideration should be postponed till

the next meeting.

Agreed to.

The Honoable Mr. Reaves observed that the next Bill which he
would submit, was one'to amend Act XI. of 1843 by Section’ 4, of which
the appioval of Government was necessiry for certain appointments to
Heteditary Oifices. This has been found to be very incounvenient, us the
Local office1s are well acquainted with the circumstances of each case, and
able to dispose of them: gt has resulted in a long list of all such appoint-
voents being sent up at the énd of each year for the formal approval of
Lovernment, and thus approval is granted as a matter of course, ag there are
uo data before Government whereon to form a disapproval. ,

This Bill was 1ead by the Secretary :—

“ WiuRrEeas it is desirable that the Government of Bombay should be
empowered to depute authonty to the Revenue and Police Commissioners of
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sanctioning the term for which .a sharer in a Wuttun nominated under
Section 4 of Act X1. of 1343 shall hold office, and of approviug of selections
made by the Collector or Controlling Officev under the same Sectiou ;

4

It is. hereby enacted that the words “ or Revenue Commissioner when
authorised by Government” shall be insei ted after the words ** with the sanction
of the Governorin Counail ” in Section 4, Act XI of 1843, and that the
words * or Revenue Commissioner when authorised by Government ™ shall be
added afier the woids  to the approval of the Governor 1n Council * at the
end of the said Section, and that the words so inseited shall be taken s part
of the said fourth Section of Act XI. of 1843.”

It was o1dered that it should be printed and circulated to the ITonorable
Members and considered at the next meeting.

Agreed 1o,

The Honorable Mr. Frere said tifat he had to introduce a Bill for
extending the jurisdiction of the Native Subordinate Civil Courts to the same
'as that exeicised by simlar Courts on the other side of India.

+ The Bill was read by the Secretary - —

“ Wacress it is deemed expedient to enlarge the A ppellate Jurisdiction of
Principal Sudder Ameens, to Jessen the pecuniary junsdiction of Sudder
Ameens and Moonsiffs, and to invest Moensiffs with afinal juisidiction in
certain cases: It 1s theiefore enacted as follows —

I. In extension of the provisions of Regulation XVIIL. of 1831,
Section 3, Clause 1, it shall be lawful for the Zillah Judge to refer for til
appeals fiom onginal decisions passed by Sudder Ameens or Moonsiffs in any
Distiict of the Bombay Presidency, to the Puncipal Sudder Ameen of such
District, without restiiction as to the amountn dispute

\ II.
gion, it is heieby provided that Sudder Ameens shall be authorised to try
suits to the amount of Rs. 1,000 only, and Moonsiffs to the amount of
Rs, 300 only.

" IIL In all suits of the nature described in Act XLII of 1860,
Section 3, in which the debt, damage, or demand does not exceed in amount
or value Rs. 20, the decisions and orders of the Moousiff trying the same
shall be final.”

In modification of Clause 2, Section 3, of the aforesazid Regula-

It was ordered to be printed and circulated and considered at pext
meettng.

.

.4 greeé to.

Ordered to be
printed, circalated;
and considered at
nekt meeting

Bull for extending
the jurisdiction of
the Native subordi-
nate Civil Courts,

to the same as that

exercised by simi-
lar Courts on the
other side of Indis,
wtroduced,

Ordered to be
printed, ereulated,
and congidered ot
next meeting,
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Proposed hour The Honoiable Mr. Tristnan refertred to the Rules of the Council, and

::g;i:ﬁm g of the thought that 11 o’clock A.x. should be the hour of meeting instead of

1 o’clock’p.m. -
The Honorable Mr. Juconvarrr Sunkrrserr thought that 1 o’clock
wouald be more convenient to the majority of the Members. | .

“The Honorable Mr. Rerves mformed the Council that Ihis Excel-
lency the Governor is opppsed to the alteration of !he Lour of meeting to
v'clock, and that H§s‘ Excellency thought the hour of meeting should be

ed at 11.

The Honorable Mr. Mapmowrow Virrur Vincuoorkur considered that
long as tht rule stands as it is, the Council should meet at 11, and that no
1
her hour for meeting should be fixed nutil the 1ule be altered.

The Honoralle Presipest then adjourned the meeting till Saturday,
'nd instant, at 11.a M,

By order of His Ezccllency the Governor of Bombay in Council,
M. J. SHAW STLEWART,

Acting Secrctary to Government.

Bombay Castle,15th February 1862.

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

AssTracCT of the Proceedings of the Councl of the Governor
of Bombay assembled for the purpose of making Laws and Regu-
lations, under the provisions of the Act of Parliament 24 and 25
Victoria, Chapter 67.

Saturday, 22nd February 1862,

The Council of the Governor of Bombay for the purpose of making
Laws and Regulations met according to adjournment.
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PRESENT.

The Honorable Mr. Frere,

The Houorable Mr. WestropP,

The Honorable Mr. Tristranm,

The Honorable the NawaB or Savanoor,

The Honorable Mr. Rusromsee Jamsersee JEsEEBHOY,
The Honorable Mr Maprowrow Vitrur VINCHOORKUR,
The Honorable Mr. JuconnaT SUNKERSETT,

The Hpnorable Mr Premapmar Hemapgalz,

and the Secretary and Depury SecreTaRY

The Honorable Mr. Frere being the only ordinary Megpber of Council
present, presided in the absence of the Governor

The PresipenT informed the Council that His Excellency the Governor
mn Council had been pleased to appomnt Mr L H. Bayley, Deputy Secretary
to the Government of Bombay 1n the Legislative Department

Mr BayvrEY took the usual oath

The Presipent said that the first subject for the consideration of the
Council was to consider further the letter from the Government of India, No
214, dated the 13th January, desiring certain amendments to be made m the
Rules of the Council

Mr Waestropp stated he had prepared new Rules, that among
other provisions he proposed that every Bill when read a first time should be
referred to a Select Committee, and that the Committee might report
during the nterval between the Sessions; but, as he would suggest that the
Rules should be printed and circulated, 1t would be unnecessary to state the
provisions 1n detail on the present occaston

The PresipEnT proposed that the Rules be printed and circulated

‘ Agreed to.

The PresipenT stated that they were now to considera “Bill for bring-
1ng under the Regulations and Acts certain lands ceded by His Highness the
Guicowar for Railway purposes,” and he moved that the Bill be read a
second time.

The Nawas or Savancor stated that, in his opinion, the Council should
not legislate on the subject of Railroads piecemeal. That there should be
one general Act to bring under the Laws all lands that had been or might be
ceded by Independent Chuefs or Jageerdars.

LPS

Mr L H Bay-
ley having been
appomted Deputy
Seczetary to  Go-
vernment 1 the
Legislative  De-
partment, took the
usual oath,

Letter dated
I3th Jan 1862
fiom the Govern-
ment of India, fur-
ther considered.

New Rules

Ordered to be
prmted and arcu-
lated

Bill for bringmng
under the Regu-
lations and Acts
certain lands ceded
by His Highness
the Guicowar for
Railway purpases,
second Reading
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The PRESIDENT supported the necessity for the Bill in 1ts present shape.

Mr. Westropp did the same. :

Mr. JuconNATH SUNKERSETT $aW 0O objection to the Bill.

Mr. RustomsEE JaMSENEE JESEEBHOY agreed to the Bill.

Mr. Premapuar HemaBHAT moved, as an amendment, that the villages
mentioned in the Schedule, and numbered from 23 to 32, both inclusive
be annexed to the Ahmedabad Zillah, to which they were adjacent, and the
rest to the Surat Zillah.

Mr. Frere explained that, if the Resident at Baroda was appointed a
Magstrate, he could try offences committed, 1n the nexghbourhood of Baroda,
o0 that few cases would be sent either to Ahmedabad or Surat; and that 1t
was advisable, tp prevent any question of jurisdiction, that all the lands should

be annexed to one Zillah

-

* Mr RuSromsee Jamserier JEszEBHOY stated he was in favour of the

amendment.
»
On the amendment being put to the vote, there being two in favour of
the amendment, and five against it, the amendment was lost.

The Bill was read by the Deputy Secretary a second time, and passed.

The Presipent stated that the next subject for consideration was a
“ Bill for extending the powers of Municipal Commissioners appointed under

Act XXVI, of 1850 ” :

The Deputy SeEcRETARY Tead the Bill.

Mr TristraM said that the Bill was brought forward by Mr.Reeves who
‘wa$ unable to attend to-day in consequence of illness.

Mr TristraM mentioned some of the provisions of the Bill, and argued
in their favour Theie was recently a case at Poona which illustrated his
remarks, and proved the necessity for some such provisions as are made n
this Bill. He concluded by moving that the Bill be read a second time.

Mr Waestrorp thought the Bill ought not to pass in its present form
It gave too great a latitude tb Government. He agreed in thinking that, 1n
the case of any dereliction of duty on the part of the Municipal Commissioners
1n respect to sanitary arrangements, power should be givendo Government to
enforce the performance of the Act; but that that power should only be
allowed to Government 1n the cases of overruling necessity.

He called attention to the proviso at the end of the 2nd Section, and
thought 1t preposterous to make the Commissioners mdividually and personally
responsible, because they happened to differ in opinion from the Government
of the day , on the other hand, the 9th Section of Act XXVI. of 1850
was a perfectly fair one, because, under 1t, 2 penalty could only be mﬂwted

where there was mala fides.
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He thought the words inthe 2nd Section “other smilar works of
u tility” ambiguous. He proposed that the Schools, &¢ should be under thee
control of Government , and that .ualess two-thirds of the members of the
whole body of Municipal Commissioners agreed, and not merely a majority of
those members present at a meeting, no expenditure should beallowed He
concluded by proposing that the words “ other similar works of utility” be
struck out wherever they occurred 1n the preamble or Bill.

Mr. Juconnara Sunkerserr asked whether the Act would sanction
support being given to Dispensaries, Hospitals, and Schools already 1 exist-
ence out of the taxes raised under the Act’

Mr Westrorp said that as the words were *¢ to apply the said taxes to
the construction and support,” and not * construction or suppbrt,” the Act
would only apply to Dispensanes, &c. hereafter to be erected

It was then put to the vote that the words * and other similiar works
of utility to the inhabitants of,” 1n the 2nd Clause of the preamble, and the
words * or sumilar works of l;tlhty,” in the 4th Clause of the preamble, be

struck out.
Carried unanunously

Mr. WEestropp proposed that the word * and” be inserted between the
words “ Hospitals” and ¢ Schools” 1n the 2nd Clause of the preamble, and
the word ¢ 1n” before the words * the said Town and Suburb” 1n the last hne

of that Clause

Carried unammously
Mr Waesrrorp proposed that the words ‘° 1 certain cases” be inserted
in the second lhne of the 3rd Clause of the preamble between the words
“ should” and “ have ” ’
Carred um;mmously
Mr. Westropp then proposed the following amendments 1n the Ist
Clause of the Bill -—

That the word “or" be inserted between the words “ Dispensary” in the
fourth lme, and “ School” n the fifth line, and that the words
following the word * School” be left out, and the following m-
serted ~—<*If such apphcation be adopted by a majority consisting
of two-thirds of the Members of the whole body of the Munieipal
Commussioners of the Town or Suburb provided always, that 1t
shall not be competent to the sad Commussioners to expend
annually the said taxes to an extent exceeding 25 per cent. of the
annual revenues of the Municipality for the purposes last aforesaid,
or to extend any portion thereof for such purposes without the
approval of the Governor 1n Council.”

The above amendments were put, and carried unanumously

Amendments
carned
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Mr. Westropp proposed the following amendments in the 2nd Section

s of the Bill ~— N

That the word# ¢ necessary” and Act” be omitted wherever they occur
in this Section, and that after the word ¢ duty” in the ninth line
the following be inserted, *falling within the scope of this Act or
of Act XXVI. of 1850, and indispcnsable in the opinion of the
Governor in Council for the public health or safety.”

That between the words ¢ or” and “duty” in the twelfth line, and
between the same words in the 17th line, the words * perform the
said” be mserted. ’ :

The amendments were put, and carried unanimously.
Mr. Westrore then proposed the following amendments . —

To nsert the words “ out of the said Municipal Funds” between the
words * Municipal Commissioners” and “t” in the 21st line, and
to strike out all that follows the word “ to”” in the 22nd line of the
same Section, and to substitute the following, < recover the
amount thereof by suit in the Civil Court or Courts having jurisdic-
tion 1n the said Town or Suburb, and the costs of the said suit from
the smd Mumeipal Commissioners or any one of them, and the
said Manicipal Commissioners may, out of the accruing muni-
cipal rates, reimburse themselves 1n any sum or sums which they
or any one of them may be compelled to pay to the Governor in
Council for the expenses of the execution of such work or perform-
ance of such duty, but not the costs of any such suit ag aforesaid ;
and the said suit may be instituted 1n the name of the Secretary of
State for India in Council, and no Municipal Commissioner shall be
exempt from responsibility in such suit by reason of his having re-
signed his appointment after the order of the Governor in Council
for execution of the work or performance of the duty was issued to
the said Commissioners.”

The amendments were put, and carried unanumously.

Mr Westrope then moved that the Bill, as amended, be reprinted, and
circulated to the Council, and be reconsidered at their next meeting -

Agreed to,

The Presipent said the next subject was to consider a * Bill to amend
Act XI. of 1843.” The Bill had been read at-the last meeting, and he
proposed that it now be referred to a Select Commuttee, consistng of Mr.
Reeves and Mr. Madhowrow Vittul Vinchoorkur, to report en it at the next
meeting . ‘

Agreed to
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The Presivent then proposed that the next subject for consideration, a
* Bull for extending the jurisdiction of the native subordmate Civil Courts
to the same as that exercised by smmlar Courts on the other side of India,”
which had also been read at the last meeting, be referied to a Select Commuttee
Mr Juconwarr Sunkerserr moved that Mr. Frere, Mr Westropp, and
Mr Madhowrow Vittul Vinchoorkur form the Commuttee, and to report at

the next meeting. -
Agreed to.

)

The Presipent said the next subject for consideration was a “ Bull for
regulating the establishment of Markets,” brought in by Mr. Reeves He
moved it to be read a_first time,

The Deputy Secretary read the Bill.

A Bill for Regulating the Establishment 8f Markets

WhaeREas the establishment of new Markets 1n the neighbourhood of
places where Markets have been previously established
leads to disputes between the owners of the lands on
which such new and previously established Markets are held, and suchdis-
putes not unfrequently occasion breacheg of the peace, and serious inconveni-

ence to the frequenters of such Markets , 1t 13 enacted as follows —
I. After the passing of this Act no person shall estabhsh a new
Market, without permssion, in wrnting, from the
est?th:l:;:l Dﬁ:::ﬁ:;;e. Magnstrate of the District. If any person shall attempt
mission of Magistrate to establish a new Market without such Licence, he
shall, on conviction by the Magistrate, be subject to a

fine not exgeeding two hundred Rupees. :

Preamble

11.. When any person desires to establish a new Market, he shall make
Apphication for per- application 1n writing to the Magistrate The application
mssion shall specify the name of the place at which 1t is proposed
to establish such new Market ; the days on which 1t s to
be held ; the name of the place where the nearest existing Market 1s held, and
the days on which 1t is held; the distance, in English mules, between the two
places, and the reasons of the apphcant-for desiring to establish the new
Market. )
III, On receipt of the application the Magistrate shall 1ssue a pro-
clamation, stating the desire of the applicant to esta-
ang’;}‘:&i Froclamation blish a Market at the place nanied by him, and the
days on which 1t 18 proposed to be held, and calling
upon any person who may have any objection to the establishment of the
Market to state his objection 1 writing within six weeks from the date of the
Proclamation  The Proclamation shall be affixed in a conspicuous place m

the Village or Town in or near to which 1t 1s proposed that the new Maiket
Leb
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shall be held ; and a copy of the same shall be affixed at the Police Station

" within the jurisdiction of which the Village or Town is situate, and in the Court

of the Magustrate. If it shall appear that any existing Market is held within
a distance of four miles from the place where 1t is proposed that the new
Market shall be established, the Magistrate shall cause a Notice to the effect
of the Proclamation to be served upon the owner of the land where such
existing Market is held. The Proclamation and Notice ' (if any) shall be
issued and served at the expense of the applcant.

1V. If, within the time specified in the Proclamation and Notice (1f
any) no objection is preferred to the establishment of
the proposed Market, the Magistrate shall pass an
order permitting it to be established. If, within the time specified, any
obJectxon is preferred the Magistrate shall, inquire
into the objection, and pass such order as may appear
proper 1n the circumstances of the case. -

Magstrate’s order,

If objection be made.

V  If within six months from the passing of this Act, any objection
Markets establehed two  Shall be preferred ‘to the Magistrate in respect of any
Z;"t';lsb;‘;"t’e the passiog  Market which has been newly established within a
period of two' years before the passing of this Act,
the Magstrate shall inquire into the objection, and, if it shall appear that
such new Market has been established within a distance of four miles from
any previously existing Market, and that the establishment of the new
Market has been the cause of disturbances or other inconvenignce to the
people of the neighbourhood, the Magistrate may, if he think necessary,
change the days upon which such new Market is held, or, at his discretion,
order that it be discontinued.

VI Every order passed by a Magistrate under this Act shall be open
to appeal to the Commissioner of Police, and the
order of the Commussioner, subject to the control of
the local Government, shall be final. .

+

VIIL. Every person who shall contravene any order-duly passed under
Penslty for contraven- this Act, shall be 'hable to a fine not exceeding two

g order hundred Rupees.

VIII. All the provisions of this Act relative, to the establishment
of new Markets shall be apphicable also to the esta-

.

Appeal.

Act appheable to the es-
tablishment of new Fawrs  plishment of new fairs.

The PresipenT moved that the Bill be referred to a Select Committee,
consisting of Mr. Reeves, Mr. Jugonnath Sunkersett, 4nd the Nawab of
Savanoor, to report at the next meeting but one.

" reed to.
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' The Presipent moved that a “ Bill for the preservation of the Bhag-
daree Tenure” be read a first tume,

The Bill was read by the Deputy Secretary.

" Draft.

WhHereAs 1t hasbeen found that the permanence of the tenure known as
the Bhagdaree tenure, which has existed from time immemorial in certain
parts of the Presidency of Bombay, is endangered by the increasing practice
of attachment and sale by civil process of the hoinesteads and building sites
appertaining to, and forming integral parts of, the constituted Bhags, or the
recognised sub-divisions of such Bhags, in Bhagdaree Villages, and whereas
it is undesirable that the said ancient tenure should be subjected to
destruction by the action of the Civit Courts, 1t is therefore enacted as
follows —

L. No portion of a Bhag in any Bhagdaree Village other than a recog-
nised sub-division of such Bhag shall, from and after the passing of this Act,
be hable to seizure, sequestration, attachment, or sale by the process of any
Civil Court, and no process of such Court shall be enforced so as to cause
the dismemberment from any such Bhag, or recogmsed sub-division, of any
homestead, building site, or premises forming an wtegral part thereof.

IT It shall be lawful for the Collector of the District in which any
Bhagdaree village is situated, though mnot a ltigating party, to represent,
when necessary, to any Civil Court having jurisdiction in the case, any objec-
tion which .may exist to the attachment, seizure, or sale of any land or pre-
mises to which this Act may be applicable ; and 1t shall be lawful for such
Court to pass such order thereon as shall be equitable and just, and such order
shall be appealable 1n the same manner as a decree of the Court in which
it 13 made.

The Paesipent moved that the Bill be referred to a Select Committee
consisting of Mr. Reeves, Mr. Westropp, and Mr. Premabhai Hemabhai, to
repdrt at next meeting but one.

Agreed to

The President then adjourned the Meeting till Saturday, the 1st March
next, at 11 an

By order of His Euxcellency the Governor of Bombay in Council,

LYTTELTON H. BAYLEY,
Deputy Secretary to Government
Bombay Castle, 22nd February 1862,

[
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PFéOGEEDlNGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

AzstrAcT of the Proceedings ,of the Council of the Governor

" of Bombay, assembled for the purpose of making Laws and Regu-

lations under the provisions of the Act of Parliament 24 and 25
Victoria, Chapter 67-

Saturday, 1st March 1862.

The Council of the Governor of Bombay, for the purpose of making
Laws and Regulations, met according to adjournment.

PRESENT:
The Honorable Mr. Rexves,
The Honorable Mr. Frere,
The Honorable Mr. WesTroPP,
The Honorable Mr, Tristranm,
The Honorable the Nawas or Savanoor, )
The Honorable Mr, RustoMies JAmsETSEE JEJEEBHOY,
The Honorable Mr. Mabprowrow ViTTUL Vméuoonmm,
The Honorable Mr. Jucconata SunkerserT,
The Honorable Mr. Premasrar Fenasna,
And the Deputy SECRETARY.

Mr. Reeves being the Senior Ordinary Member of Council present,
presided in the absence of the Governor. , '

The Derury Secretary said he had just received a Petition n the
Gujarati Language addressed to the Legislative Council.

Mr Frere said that there 'were two objections to,its reception—

1st—That it was addressed to the Legislative Council, instead of the
Governor 1n Council.
2nd—That i1t was not accompanied by any translation.

The petition was accordingly not received.
&

The Presipent said that the first subject for the consideration of the
Council was to consider further the letter from the Government of India
No 214, dated 13th Jaunuary 1862, desinng cerfain amendments to be

made in the Rules of the Council, and the Draft Rules prepared by Mr.
Westropp.

These rules were presented at the last Meeting of the Council, and the
question now was whether they should be adopted.
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Mr. Westropp said he had some formal amendments to make which he
bad furmshed to the Deputy Secretary ; buf before they were read, he should
be glad to know 1f any objections existed to the substance of them.

Mr. Frerg suggested that the Members should be asked whether there
was any objection to them serwatim,

. The PrEsipent put the question as to Rule 1.
Agreed to.

The Presipent put Rule 2
Agreed to.

The Presipext put Rule 3
Agreed to

The PresipenT put Rule 4

Mr. Frere thought there would be mo necessity for thé proviso at
the end

Mr WestroPP thought tilat, if the Goverror was to have power, 1t
would be better to say so ,-that frequently circumstances mght take place
which would render it desirable for the Council to meet at another hour
besides 11 o’clock

Mr. TristrRaM agreed with Mr. Westropp

The Presipent thought the hour might very well be left to the
Council, that the Governor had a very strong objection to frequent

alterations. '
. Rule as printed agreed io.

Mr. Westrorp asked whether theré would be any objection to the day
of meeting being changed from Saturday to Wednesday.
No objection was made.
The PrEsipent put Rule 5.

.

Agreed to.
The Presmznt put Rule 6.

A greed to.
The PBES;DENT put Rule 7.

A:qreed lo.
The Prrsipent put Rule 8.

Agreed to.
The Presipent put Rule 9.

Agreed to.

Le?

Ryle 1
Agreed to.
Rule 2
Agreed to
Rule 3
Agreed to

Rule 4

Agreed to.

Rule 5
Agreed to
Rule 6
Agreed to
Rule 7
2 greed to.
Tule8
Agreed to.
Rule 9

Agreed to.



Rule 10

Agreed to

Rule 11

Agreed to

Rule 12

Amended
agreed to

Amended
agreed to

and

and
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The Presipent put Rule 10.
Agreed to.

'Il'he Presipext put Rule 11. s

Mr. Mapaowrow ViTtuL VincHOORKUR suggested that the word * Secre-
tary ” should be nserted,istead of * Member” 1n the first line.

Mr. Fregg thought that the word © Member” should be retained, as 1t
was not desirable that the Secretary should take part n the debates

Mr. JuconNatH Sunkerserr and the other members agreed that the
word should remain as it was.
Agreed to.

The PresrpEnt put Rule 12,

Mr. Frere asked why the word “ Canarese” was left out.

Mr. Wesrropp said he had learnt from Mr. Shaw Stewart that it would
be attended with considerable expense, and that there was at present no
necessity for the translations being made int6 that language.

Mr. Frere said there were a great many people who did not know
Marath. -

Mr. Rustomiee Jamsersee JeseesHov sald the word should be
Hindustanee,

'
The Nawas :oF Savanoor said that Canarese was necessary for the
people in the country

Mr. JuconNaTH SUNKERSETT Was in favour of Canarese.

Mr Frere said the copies for the Members of the.Council were in
manuscript.

*

The PrEsipENT said it was unnecessary for the Members of the Council.

Mr Tristram thought that when a Bill was passed into law it should
be translated into every language.

Mr Westrope said he was in favour of a Bill, directly it was proposed,
being translated into Canarese.

The PresipEnT put the question whether the word ¢ Canarese” should be
inserted after the word ¢ Marathi.” )

Agreed 1o,

Mr. Westropp proposed the umendments, viz. to subsutute ‘““amongst”

for *“ to” in the last line but three, and to insert Bombay” before ¢ Govern-
ment” in the last Line but one.

A greed to.
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The Presipent put Rule 13.
Agreed to.

The PresipexT put Rule 14
Mr. Frere suggested the msertion of the word ¢ Canarese” after the
word ‘¢ Marath1” 1n the 5th line,
Agreed to.

The PresipEnT put Rule 15,
4 gre}?d to.

The Presipent put Rule 16,
Agreed to.

The Presipent put Rule 17
, A discussion then ensued on this Rule between the PresipEnT, Mr
Frere, and Mr. WEestroPP
Agreed to.

The Presipent put Rule 18.

Mr. Westrorp proposed a formal amendment by the insertion of the
following words after the word ¢ Bill” in the 3rd line “ or not publshed by
order of the Governor m Council under Rule 14.” That amendment was
necéssary to render the rule consistent with the other rules.

Agreed to. X

The Presioent put Rule 19.

Mr. Frere hardly thought the rule necessary, as we could trust the
Members not to bring forward a rejected hill again during the same
session.

Mr. Westropp thought that if the course of conduct provided aganst
by the rule was expected 1t would be better to retain 1t

Agreed to.

The PresipENT put Rule 20.
Agreed to.

The Presipent put Rule 21.
Agreed to.

The Presipext put Rule 22,
Agreed to.

{

The PresipenT put Rule 23.
Agreed to.

Rule 13.
Agreed tb

Rule 14

Amended and
agreed to,

Rule 15
Agreed to
Rule 16

Agreed to

Rule 17

Agreed to

Rule 18

Amended and
agreed to

Rule 19

Agreed to,
Rule 20
Agreed to
Rule 21.
Agreed to

Rule 22.
Agreed to

Rule 23

Agreed to.



Rule 24,

Agreed to

Rule 25

Agreed to.

Rule 26.

Amended _ and
agreed to

Rule 27.
*Agreed to.
Qule 28,
Agreed to.
Raule 29,

Agreed to.
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The Presipent put Rule 24.

Mr. Frere would not suggest that the reports be circulated in Canarese.
Agreed to.

The Presipent put Rule 25.

Mr. Frere doubted the mecessity of the words * but not until 2 week
after the report has been furnished to the Members.”

Mr. Wesrropp thought the rule mecessary in order to prevent hasty

' legislation, which the Council mnight fall into unless the rule was

retained. !

)

The Presipext tﬁpught 1t a doubtful point.

Mr. Westrorp thought that three weeks was the shortest time for a
legislative measure to be before the Public. '

Mr. Faere thought that as the Council had power to adjourn the
consideration of any measure, he was not in favour of the rule as it
stood.

The other members expressed opinions in favour of the rule.
Agreed to.

The Presipext put Rule 26. . ,

Mr. Westropp argued in favour of the rule, and said that the President
could not refuse, under Rule 27, to allow an amendment to be considered.
The two Rules 26 and 27 were to be taken together. G

Mr. anm asked whether there was any objection to the substxtutxon
of the word “may” for *shall” in the 5th line.

Mr Westrope said he had no objection.

The PresipENT put the question whether the word “may” should be
substituted for  shall.”

‘

Agreed to.

The rule as amended was then agreed to.

The Presivexnt put Rule 27.
Agreed to,

The PresipenT put Rule 28,
Agreed to.

The Presipent put Rule 29.
Agreed to.
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The Presipent puf: Rule 30.
: . Agreed to.

The Presioent put Rule 31
Agreed to.

The Prrsipent put Rule 32.
Agreed to.

The Presipent put Rule 33.

Mr Frere thought the concluding words ought to be omutted, as
provision was already made in the 45th Section of the 24th and 25th
Victona, ¢ 67 '

Mr. Westropp had merely followed the Governor General’s rule, but had
no objection to Mr, Frere’s amendment, '

The PresipenT put to the vote whether the words “1n case of an equality
of voices, the President shall have the casting vote” he omutted.
T Agreed to.

The rule as amendnient was then ggreed to.

The Presipent put Rule 34
Agreed {o.

The Presipent put Rule 35.
" Agreed to.

The Presipent put Rule 36.

Agreed to,
The PresioENT put Rule 37.

Agreed to.

The Prrsivent put Rule 38.

Mr Frere thought the words * Under Secretary or Assistant Secretary”
should be omitted

The Presipent agreed that there was no necessity for the words « Under
Secretary or Assistant Secrétary,” masmuch as the word Secretary was fully
defined in Rule 44.

The PresinENT proposed that the words * Under Secretary or Assistant
Secretary” be omutted,

The Rule as amended was then agreed fo.

The PresipENT put Rule 39
' Agreed to.

The Prestoent put Rule 40.
Agreed fo.

Le 8

Rule 30
Agreed to
Rale 31
Agreed to
Rule 32
Agreed to

Lule 33

Amended and

agreed to

Rule 34.
Agieed to

Rule 35
Ag eed ta
Rule 36.
Agreed to.

Raule 37
Agreed.to

Rule 38.

Amended and

agreed to

Rule 39

Agreed to.

Rule 40.

Agreed to.



Rules 41,

Agreed to.

Rule 42
Agreed to

Rule 43

Rejected

Rule 44
Altered to Rule
43 and agreed to.

\
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Governor for his
approval
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The Presipent put Rule 41.
Agreed to.

The Presipent put Rule 42.
Agreed to.

The Presivent put Rule 43.

Mr. Frere thought the rule unnecessary.

Mr Westropp was of opinion that 1t was better to make the provisions
, @s clear us possible.
) Mr. JuconnaTH SUNKERSETT saw 1o objection to the Rule.

Mr Rustomser Jamserser Jeseesnoy thought the Rule might be dis-

pensed with, as the matter ‘was sufficiently provided for by Rule 8.
4

The PresipEnt thought as the members were in general averse to
14, it should be rejected
Rule rejected.
The Presipent put Rule 44, and suggested that 44 should be altered )

to 43
Agreed to.

Mr. Westropp suggested that in printing the Rules as amended the
references to the Bombay Rules be omtted
Agreed lo.

The PresipeNt moved that the Rules as amended be printed, and a

copy of them forwarded to His Excellency the Governor for his

approval,

The Presioent said the next subject was that a Bl (No. 2) for
extending the powers of Municipal Commussioners appointed under
Act XXVI. of 1850 be re-considered. He moved that the Bill be read a

second time,

AN

Mr. Westropp proposed the omission of the word “accruing” in the
15th hine fiom the end of the Bill, '
Agreed to.
Mr Frere ioved that the word * Suburbs” 1n the Sth line of the 1st
Section be altered to * Suburb.” .
Agreed to.
Mr. Frere said §hat under the 1st Section, 235 per cent. might be
expended on a Hosptal, 25 per cent on a Dispensary, and 25 per cent. ona
School, in other words 75 per cent., in one town or suburb.

—

’ .
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Mr. Westropp thought the legal construction would not be so.

Mr Juconwatn SunkerserT said there was no provision for watering
‘the streets. Ile moved that the word * watering’’ be added.

Mr. Frere thought it better to waituntil complaints were made.

Mr. JuaonnaTa Sunkerserr then proposed that after the words “ paying
the same,” another recital be inserted, “and whereas it 15 also expedient
that 1 addition to the above purposes, the said Commussioners should be
authorised to apply a reasonable portion of the said taxes 1n the watermg of
public streets and roads 1n the said town or suburb,” that a third Section be
added as follows —

3rd. ¢ It 18 hereby also enacted, that the said Commussioners may also
apply a reasonable portion of the Municrpal taxes in watering the public
streets and roads of any such town or suburb as aforesaid ”

Mr. Frere thought it far bester to Jeave the Bill as 1t was
Mr. Tristram thought 1t 1ather fine-dgawn legnslation

Mr Wesrroprp said 1t was very doubtful whether by Act XXVI. of 1850
the Commissioncrs had power to water the streets. He thought 1t most
deswrable that they should have it, if they had not got 1t already, and further
that an indemnify clause should be added.

Mr. Premasaar HrmaBaal was agamnst the amendment

The PrEsipENT, after the opinion of the members had been asked, said
that the amendment was carried.

Mr. Westropp then proposed the indemnity clause,

The PrEsipenT put the following clause —

“4th. ¢ And 1t is hereby also enacted, that any portion of the Mumcipal
taxes heretofore bond fide émplayed mn watering any public street or road in
any such town or suburb as aforesaid, shall be considered to have been legally
and properly so apphed.” )

Carried unanimously
Mr. Frere proposed that the word ‘“ not” be inserted in the 10th hine of
the 1st Section between * extent” and * exceeding,” and the words “in the
whole” added after the word * exceeding,” and the words ** all or any of ”
1nserted between the words ** foy” and “the” 1n the 12th line, and the word
* three” inseited between the words * the” and * purposes” in the same line
C"arried )
Mr. Frere proposed the insertion of the words “on the subject” after
the word * report” 1n the 6th hine of the 2nd Section. -
Carried.
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'

The PresiprNT proposed that the Bill as amended be now read a second
time and passed.

<

The Bill was read by the Deputy Secretary a second time and
passed . 5

S vl

The Presiprar said the next subject was “a Bill to amend Act XI. of
1843,” which was referred to a Select Committee.

The Committee had reported, and he requested the Deputy Secretary to
read the Report .

The Depury SecrETARY read the following Report ~— ’

Report of the Select Committee appointed to cgnsider and report on a Bull
to amend Act X 1. of 1843. )

The Committee having considered the Bill beg to suggest the fullowm«r
amendmenis - ’

That the words “in future” be inserted between the words *should”
and *be’”’ in the 2nd line of the Preamble of the Bill, and the word
“or” be substituted for ¢ and” in the 3td line of the Preamble v

That the word * fo sanction” be substituted for the words * of sanc-
tioning” 1n the 4th hne_of the Preamble, and the words * to
approve” be substicuted for the words « of approvmnr in the 7th
line of the Preamble.

That the words * a Holder of or” be inserted before the words “:;1 shar]ei'
1n a Wuttun” in the 5th line of the Preamble.

That the word “a” be inserted before the word :“ Revenue,” and the
words “ or a Police” before the word * Commissioner” in the 2nd
and 6th lines of the Bill ; and that- the word * respectively” er
inserted between the words “ when” and * authorsed” in the 2nd
and.7th lines of the Bill.

That the words “from and after the paasmcr of this Act” be mserled
between the words ¢ shall” and *“be” in tfle 11th line of the Bill.

The Committee would therefore sumrest that the Blll be read as
follows —

s

A Bill to amend Act X1I. of 1843.

‘Waereast 18 desirable that the Government of Bombay should ia future
be empowered to depute guthority to the Revenue or Police Commissioners
to sanction the term for which a Holder of or sharer it 2 Wuttun nowinated
under Section 4 of Act XI. of 1843 shall hold office and to approve of

sclections made by the Collector “or Controling Officer under the same
Section -
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It is hereby enacted, that the words “or a Revenue or a Police Com-
missioner when respectively authorised by Government” shall be inserted after
the words “with the sanction of the Governor in Council” in Sectidn 4 of
Act ?(I. of 1843, and that the words * or @ Revenue or a Police Commissioner
when respectively authorised by Government” shall be added after the words
* to the approval of the Governor in Council” at the end of the said Section ;
and that the words so inserted shall from and after the passing of this Act be
taken as part of the said fourth Section of Act XL of 1843.

Mr. Frere objected to the words ** or Police Commissioners’™™ in the
Preamble. He thought the Government ought not to have the power to
authorise Revenue Commissioners to interfere with Police Commissioners.

Mr. Wesrtropp said the objection might be removed by using the words
% Revenue and Police Commissioners, or either of them ”

Mr. Frere finally proposed to substitute the word *“and” for* or” 1n the
4th line of the Preamble, to omit the words * respectively” in the 2nd, 3rd,
and 7th Lines of the Bill, and to insert thg word * of ” between the words
¢ or” and * a ™ in the 1st and 2nd hines of the Bill, and between similar
words in the 6th and 7th hines of the same,

The PresipenT agreed and proposed that the Bill thus amended be read
a second time and passed

The Bill as amended was then read by the Deputy Secretary a second
time and passed.

The PrrsipenT said-the next subject for consideration was “a Bill for
extending the jursdiction of the Subordinate Civil Courts to the same as that
exercised by similar Courts on the other side of India,” referred to a Select
Committee at the last meeting of the Council.

He moved that the Deputy Secretary should read the report
The Derury Secrerary read the following Report i—
Report.
sidered necessary that the jurisdiction of Moonsiffs should 1n certain cases be

final, decisions of theSudder Ameens and Principal Sudder Ameens should in
certain cases be also made final, :

« The Com mittee are also of opinion that instead of referring to Section
3 of Act XLIL. of 1860 the purport of that Section should be embodied in
the Act, but as the first proposal if adopted would lead to a further reference

Led

1

]

« The Committee report that they are of opinion that provided it1s con-g

Amendments
carned.

Bill as amended
read a second time
and passed.

Report of Se-
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to the Judges of the Sudder Dewanee Adawlut, the Committee are of opinion
that the whole Act should be recast, and they would further suggest that all
Acts defining the jurisdiction of the Principal Sudder Ameens, the Sudder
Ameens and Moonsiffs should be consolidated ; there being some Zillahs in
which there are no Sudder,Ameens and another in which -there is no Prin-
cipal Sudder Ameen.”
Mr. Frere moved that the Repon be adopted. " .
Mr. Wastroep argued in support of the suggestions of the Select. Com-
mittee, and that the subject should be more fully iconsidered during the
Recess.
Adopted. The motion that the Report be adopted was then carried unanumously.
The Presioext proposed that Mr. Frere should take his (the President’s)
place in the Select Committee on * the Bill for the preservation of the

Bhagdaree Tenure.” ‘ .o
Agreed to.

. l\gcdmcen gen The Presipent stated that at the next meeting he intended to introduce
$ Leeves O . . .

hasmioation to . @ Bill for the restoration of the Grassias in the Ahmedabad Collectorate, and
:{]‘;d‘r‘::t:mgg:l f‘(’,} for their relief from debt. ,
the Grassias m the

Ahmedabad Col- . !

lectorate, and for

therr rehef from

h t
‘}me::t’u?; the mex The Presipent then adjourned the Meetmg till Saturday, the 8th

nstant, at 11 A M.

§

hoa

By order of Hus Excellency the Governor in Council,

LYTTELTON H BAYLEY,

) Deputy Secretary to Government.
Bombay Castle, 1st March 1862,

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.,

AsstrAcT of the Proceedings of the Council of the Governor
©f Bombay assembled for the purpose of making Laws and Regula-

tions under the provisions of the Act of Parliament 24 and 25
Victoria, Chapter 67.

Saturduy, 8th March 1862,

The Council of the Governor of Bombay, for the purpose ‘of makmg
Laws and Regulations, met according to adjournment. '
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PRESENT.

" The Honorable' Mr. Regves,
The Honorable Mr. Frere,
"The Honorable Mr, TrisTrAM,
The Honorable Mr. Rustomsee Jamsersee JeseesHoY,
The Honorable Mr. Juconnate SuskerserT,
The Honorable Mr. Premasnar Hemasnar,
The Honorable Mr. Maprowrow Virrur VINCHOORKUR,
The Honorable Mr. Evus,
The Honorable Mr, Scorr,
And the Depury SECRETARY

Mr. Rezves being the Semior Ordmary Member of Council present,
presided in the absence of the Governor.

Mr. Barrow Herserr Evuis and Mr. Micnaer Huen Scorr having been
appointed additional Members of the Council of the Governor of Bombay for
the purpose of making Laws and Regulations, took the nsual affirmation

The PresipEnT said that the first subject was to consider the Report
of the Select Committee upon “a Bill for regulating the Establishment
of Markets.”

The Commuttee had reported, and he requested the Deputy Secretary to
read the Report.

The DEPU')I‘Y Secrerary read the following Report .

Report of the Select Committee appowted to consider and report on
“A Bill for regulating the Establishment of Markets ”

“The Compmittee having considered the Bill, beg to suggest the following
amendments :—

That the words “and Fairs” be added to the title of the Bill, and the
words * or Fairs ”” be inserted after the word  Markets” wherever it occurs in
the Preamble of the Bill, and the words * or Fair” after the word * Market”
wherever 1t occursin the Bill - )

That the words “ or in default of paymt;nt to imprisonment without hard
labour for any period not exceeding two calendar months™ be added at the
end of the first Section of the Bill. .

That the word *under” be substituted for ¢ in” in the last lIine but one
of Section IV, of the Ball.

_ That the words “within six weeks” be mserted between' the words
“ ghall ” and * be” 1 the second Line of Section VI of the Bill.
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That the words “disobey or opposg” 'be inserted _between the words .
« contravene™ and “ any” in the second line of Section VIL of the Bill, and
the word * final” between the words * any” and *order” in the same line of
the same Section, and that the following be added at the end of the Section
« or 1 default of payment to imprisonment with or without hard labour for,
any period not exceeding two calendar montha.” ;

That Section VIIL of the Bill as printed be omitted, and the followmg
substituted :—

VIIL ‘This Act shall not extend to the Islands of Bombay and Colaba.
That the following Section be added as Section 1X, -~

1X. Nothing in this Act shall be held to apply to assemblages of people

collected at, or concerned ifi the inauguration of sacred edifices, collected at or
concerned 1n any other religious festivals or ceremoanies.

The Presipent said that the Bill should be considered Section by
Section. \
Section 1. was then read. .

Mr. Frere suggested that “simple imprisonment”” should be subtituted
for  imprisonment without hard Iabour.”
Agreed to. .
Section 11. was then read.
Mr. Euus said he should prefer that the application referred to in the
Section should be made to * a Magistrate” and not to * the Magistrate.”
He moved that the words ¢ of the District”” be inserted after the word
* Magstrate” in the 4th line.
‘ Agreed to.
Section III, was then read.
Mr. Eruss asked why the limits of 4 miles were fixed.
The PresioEnt said that Fairs were held in some places every day in
the week, and it was desirable to have some limit
Mr Mapsowrow ViTror VINCHOORKUR moved by way of amendment
that the words at the conclusion of the Section * and setved at’ the expense
of the applicant” be omitted.
The opinion of the Council was then taken, and 8 being in favour of the
retention of the words, and 1 for their omission, the ameadment was lost
Clause 3 was then agreed to.
Clause 4 was then read. .
Mr Evus proposed the insertion of the words * of the District” aftel?
the word ‘¢ Magistrate” in the 5th, 6th, and 9th lines.
Agreed to.
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Clause 5 was then read.

" Mr. Evvrs proposed the insertion of the words “ of the District” after the
word * Magistrate” in the 15th and 16th hnes,

) Agreed to.
' C ‘ Clause 6 was then read.
Mr Evrus asked whether it wasintended fo giye ad appeal to the
Government.
Mr Trere thought it better to stiike out the words *¢ subject to the
control of the Local Government ™
Agrsed to.
The Clause, as thus amended, was then agreed to
Clause 7 was therd read.
Mr. Evus proposed the omission of the word *final” in the 3rd hne
Agreed to.
Mr. Frere proposed the substitution of the words “of either kimd” for
the words  with or without hard labow.”
Agreed to.
Clause 8 was then read.
Agreed to
Clause 9 was then read
The Presipeny said this Section was introduced at the'suggestion of his
colleagues Mr Juggonath Sunkersett and the Nawab of Savanoor
Mr, Frene had no objection to the words * 1n the mnauguration of sacred
edifices,” but he thought that the Magistrate’s sanction should bé obtained
for any large assemblages of persons at the religious festivals or ceremonies
which were proposed after the 1st year.
Mr. Evrvis said all fairs were rehigious.
Mr. Frere said the difficulty might be obviated by mserting the words
“ not forming a part of a fair or market.”

. Mr TristrAmM put the question whether the Section should remain as
amended by the Commuttee, or whether the words * not forming a part of a
fair or market ” should be added

The majority of the Council being in favour of the addition of the words,
the Clause, with the above additional words, was agreed to

Mr Frere proposed the addition of the fol]owix;g Clauses —

X. Nothing 1n this Act should be held to restrict the general powers
- of Government to control the orders of the Magistrate or Commlssxoner of
Police 1n regard to markets or fairs,

Carried,
Lell .
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X1. The word “ Magistrate” when used alone, without the addition
of the words “ of the District,” includes every-officer authorised to exercise

the full powers of the Magistrate , |
Carried.

The Presipent moved that the Bill be read a second time and passed;

Mr. Juconyata SunkerseTT said that the people have had no oppoitunity
of considering the Bill. The report of the Selcct Commuttee had only heen
read to-day. He begged to move as an amendment that the Bill be read as
second tume this day week.

The PrEsipeNT then said that in that case he would not put the motion
that the Bill be now read a second tifhe and passed, but instead thereof he
would put the question that the Bill be read a second time this day week.

Curried.

The Presipext said the mext subject was to consider the report .of the
Select Commuttee upon “a Bill for the preservation of the Bhagdaree

Tenure.”

The Deruty SecrETARY read the following Report :—

«The Committee having considered the Bill, beg to suggest that it be
extended to the Nurwadaree Villages, and that the wording of the Bill be

amended as follows —

Draft.

Whereas it has been found that the permanence of the tenures, known
as the Bhagdaree and Nurwadaree tenures which have existed from time
immemorial in certain parts of the Presidency of Bombay, is endangered by
the increasing practice of attachment and sale by civil process of the home.
steads and building sites (* Gubhan) appertaining or appendant to the
constituted Bhags or the recognised sub-divisions of sach Bhags or Shares 1n
Bhagdaree or Nurwadaree Villages; Itis therefore enacted as follows : —

I. No portion of a Bhag or Share 1n any Bhagdaree or Nurwadaree
Village other than a recognised sub-division of such Bhag or Share shall,
from and after the passing of tlis Act, be hable to seizure, sequestration,
attachment, or sale Ly the process of any Civil Court, and no process of such
Court shall be enforced so as to cause the dismemberment from any such
Bhag or Share or recognised sub-division thereof of any homestead, building
site (Gubhan), or premises foiming an integral part thereof.

I Whenever any process has issued cut of any Civil Court for the,
seizure, sequestation, attachment, or sale of any portion of a Bhacr or Share
in any Bhagdaree or Nurwadaree Village other than a recognised sub-division
of such Bhag or Share, or for the seizure, sequestration, attachment, or sale
of any homestead, building site (Gubhan), or premises formmng, an integral
part thercof, it shall be lawful for the Collector of the District in which any ,-

*



39

such Bhagdaree or Nurwadaree Village is situated, although not a litigating
party, to move in such Civil Court that such process should be set aside or
quashed, and thatthe provision of this Act be putn foice, and if such !
Court be of opinion, on the evidence adduced by the Collector on such motion,
that the case is one falling within this Act, 1t shall set aside or quash such
process ; and it 13 hereby fuither enacted that any order which the said
Court may make on such motion shall be appealable 1n the same manner as
a decree of the Court 1n which it 1s made.

" II And it is hereby further declared that nothing m this Act
contained shall be construed as prohibiting the issue and execution of any
such process as aforesaid against any BHag or Share or recognised sub-division
of any Bhag or Share in any such Village as aforesaid, together with its
homestead, building site (Gubhan), and other proper appurtenances 1f the
issue and execution of such process be 1n other respects authonsed by law ” \

Mr Frere said that after the meeting of the Select Commttee 1t
occurred to Mr. Westropp, who was unable to attend to-day, that several
alterations slrould be made 1n the Bill. Mr, Westropp had also added two
new Clauses ; and 1t appeared to Mr Frere that, as the Bill was thus nearly
recast, it would be deswrable to refer the Bill back to the same Select
Committee.

Agreed to

The PresipenT said that the third subject for consideration was a ““Bill
for the Restoration of the Giassias in the Ahmedabad Collectorate, and for
their relief from debt.”

The Presipent made the following remarks : —

In the Ahmedabad Collectorate of Guzerat there 1s a class of Landholders
called Talookdars, really “ Grassis,” whose estates are situated m the Dholka,
Veerungaum, Purantej, and Dundooka Districts  Most of these * Grassias”
are Rajpoots, some are Mehwassees, 1 ¢, Coolies, and others. There 1s no
doubt that they are sprung from anancient race of hereditary proprietors who
were found by the Moguls at theur first appearance in Guzerat possessed of
considerable power and wealth. The Moguls managed to expel the whole of
them fiom their estates, but on a stubborn resistance being made, they felt
themselves obliged to restore to the Grassias in the immediate vicinity of the
Capital, Ahmedabad, a portion of their lands which is held to this day rent.
free as “ Wanta ;” while to those situated more remote from the Capital, and
whose resistance was still more resolute, restoration of their lands was made
m 'full, burdened, however, with the obligation of paying tribute. This
tribute, which was annual, amounted to about half the net revenue of each
estate, and was payable in cash.

It nowhere appears that the estates were'
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burdened in any other manner. And thus the Grassias were settled by the
Moguls as actual proprietois of their estates, with the simple liability of pay-
ing tribute o the Government.

' v

The accession and dominion of the Mahraitas effected no difference
whatever in the tenure of the Grassias, though the annual payments’ varied
under their adminstration ; but although less than half the net revenue was
sometimes taken by what was called Moolukgecree, we find no record of the
exaction of any more than one half. f

For some time after their acquisition of Guzerat from the Mahrattas, the
British Government continued to realize annual payments according to past
years. DBut it would appear that very soon the nature of the payments was
altered  instead of tribute, the Government assumed it to be Rent or Revenue
they were collecting A significant change this, which ought to be borne
in mind, for it had an all important effect on the conditions of the Grassias.
Besides this, about the year 1821 an increase was made to the yearly rentals
about 50 per cent , and this, as may be supposed, constituted a burden on the
Grassia.Chuefs such as men accustomed to a fiee style of living, and who were
at best inapt financiers, very soon found to be insupportable. They were
obliged, nevertheless, to submit as they best could, and the consequence was
that they fellinto pecuniary embarrassment, and so became impoverished and
needy.

The Honorable Mr. Elphimstone subsequently introduced annual leases,
and also fixed the payments at 70 per cent. of the produce; but it is obvious
that this large share, which was exacted without 1emissions of any kind, barely
admitted of a livehihood to the Grassias, and could not arrest the ill effect of
previous mistakes and oppressive treatment, The impoverishment of these
landholders has therefore continued to this day, and we now find a number of
them sunk 1nto a state of irretrievable poverty , their estates have passed from
them. Others are so far gone, that their restoration also to competency 1s
hopeless, unless Government come to their 2id in some very effectual manner
to remedy the mischief produced by their own grievous errors.

Since the time of Mr. Elphinstone it has been frequently declared, and
that too on the authoﬁty of the Legal Remembrancer, that the tenure of the
Grassia or Talookdar is that of a hereditary Leaseholder dependent on the
pleasure of Government.

The President then read extracts from the records of Government
llustrative of this statement.

“1  Thereisno such thing as the Talookdaree * tenure’ as distinct from

Legal Remembrancer  the provisions of the Talookdaree leases The mutual

te l‘ggv;mmentn No 123 rights of the Talookdars and the Government can vnly
be determined by Jooking at the terms of the lease.
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“II. By the usage of the country there may be right in the Talookdar

Legal Remembrancer to have his lease renewed, or rather to have a lease for
to Government, No 43 a further penod granted to him, but as Government .
of 1855. can practically evade this by introducing any stipula-
tions it pleases, the right to the lease obviously could not be enforced as’a
legal night. .

Legal Remembrancer “III  Under the stringent provisions of the
to Government, No. 123 cases, Government ean always protect themselves by
of 1855, -annulling the lease, and resuming the village imme-

diately on its being attached.

Resolation of Go- “IV. Government might 1 this case, (Leea),
vernment, No. 3455 of without waiving their undoubted mght to determine
18,5 ~ whom they will admit to hold the lease of the village

as Talookdar, permit, &e.
*V. The legal rights of Talookdars are defined

Legal Remembrancer .
to Government, No. 124 by their lease, the provisions of which are so stringent
of 1835 as to make the Talookdar Lttle better than a tenant-at-

will of Government ”
He then proceeded : —
* I must here observe that the annual leases are of the most stringent
character, as may be readily seen by 1nspection.

We have thus seen the ancient chief, actual propretor of his domain, and
once powerful enough to resist Mogul nvasion of his rights sword 1n hand,
converted by Biitish mismanagement, founded on error, but not the less most
unrighteous, into an annual leaseholder or mere tenant-at-will of Govern-
ment and reduced to extreme degradation.

On every principle of justice, I say, the British Government is bound to
do its utmost to restore these Chuefs, so far as 1t is possible so fo do, to the
position in which they were found at the cession of the Ahmedabad Districts
by the Mahrattas,—a position, be it remembered, in which the Grassias of the
neighbouring district of Kattywar, of the same race, and only separated from
their more unfortunate fellows by accident, are at this moment fo be seen.

After anxious consideration, the Bombay Govérnment has now acknow-
ledged this obhgétion, and has cofe to the conclusion that nothing short of
legislation will suffice to apply the necessary remedy  The Bill before the
- Couneil contams the measures which 1t is proposed to adopt to enable
Government to dischargé its duty effectually.

+ The credstors of the impoverished Chiefs, with whose estates it 13 now
proposed to deal, oppose all attempts at amicable and reasonable compromise.
They will generally, or with few exceptions, be satisfied with nothing that

shall leave their debtors any property but their rags; and anything Likea
Lell
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Bankruptey process will fall shot¢ therefore of the necessitigs of the case. If
the Talookdar were unembarras;eé, we might at once 1ecant our misinterpre-
tatzon of his tenure, declare him propuetor, and lower jus tax, and there
would be an end of the matter., DBut to declare him a propitetor under
existing ciicumstances would be mcrely to enable his creditors to sell his
whole estate from under him by process of the Civil Coutt, which hitherto
has not had a lien on 1t. 'We cannot leave the Talookdar thus unprotected.
We have, therefore, decided on bringing forwaid a stiong measure, that of
suspending the jurisdiction of the Civil Courts, so far as the Talookdar estates
and their propietors are concerned, for a period sufficient to admit of the
usurious liabilities of the Chiefs being 1nquired into, dealt with on eqmitable
principles, and hquidated. I am 1n hopes that the Honoiable Members will
concur m considering this measure not a whit stronger than 1s absolutely
necessary. It really amounts to nothing more than the establishment of a
kind of Chancery i behalf of men who, as they have been subjected to
exception~l 1njustice, are certainly entitled to demand restitution by some
exceptional legislative authority

It will further be seen that one provision of 1t'he Bill is to guarantee to
the Talookdar those propiietary rights which have been so long withheld by
Government, Itis further contemplated, though not provided for in the
Bull, to concede more liberal terms to the recogmsed proprietor 1a the matter

’

of taxation.

The Presipent then moved that the Bill be read a first time, and be
referred to a Select Commttee, composed of

L -
Tae Cuier Secrrrany or the Acting CHicF SeEcrRETARY TOo (OVERNMENT,
Mr. Westrorp, and
Mr Paemasaar HemasaAL .

The Committee to report progress this day week.
Agreed to.

The Depury SecrETARY read the Bill - —

A Bl for the restoration of the Grasswas in the Ahmedabad
Collectorate, and for thewr*Relef from Delt.

Whereas the lands held 1n the Zillah of Ahmedabad, in the Province of
Guzerat, under the Talookdaree Estates, are only held on leasehold tenure
determinable at the pleasure of Government , and wliereasit has been brought
to the notice of Government that many of the holders of these Estates have
borrowed money on the security of their Estates, which, under the aforesaid
tenure, is no good security ; and wheteas 1t 18 expedient to enable the Talook-
dars to dxserfcumber themselves of their debts, which canot be effected uander
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the Laws and Regulations in force for the hquidation of debt and process of
the Civil Courts,

¥

It is hereby enacted that, fiom and after the day of
186 the said Talookdaree Estates in the Zillah of Ahmedabad, Provinee of
Guzerat, being those which are enumerated 1n the Schedule ap})ended to this
Act, shall not be lable, during a petiod of twenty years, to any of the pro-
cesses of the Civil Coutts which are 1n force under the Laws and Regulations
of the Bombay Presidency for the satisfaction of debt.

And 1t 13 bercby enacted that from and after the day of
186 all swmits ansing out of claims on the land or linded revenue of the said
Talookdars which may be pending before any of the Civil Courts established,
1n the said Zillah or before the Court of Sudder Adawlut shall be transferred
tor settlement to such Officer or Officers as may be appointed by the Gover-
nor in Council to the duty herenafter to be desciibed.

And 1t is further enacted that from and after the day of
186 the Government of Bombay do acknowledge and declare that the said
Talookdars being hereditaiy mcumbents of the Estates aforesaid have full
propiietary rights over the said Estates as regards succession to and posses-
sion, management, and transfer of the same, subject to such land tax as the

Governor in Council may be pleased to reserve and to the further provisions
of this Act :

Whenever 1t shall have been ascertained that the encumbrances on any
one of the said Estates are equal to or exceed ten times the average profit
denved by the Talookdar from the said Estate® duriag the previous five
years, the management of the said Estate shall become vested 1n an Officer or
Officers who shall be specially appointed by the Governoi m Council, and
such Officer or Officers shall during the continuance of their management of
the Estate, recetve the whole of the profits, rents, and payments of every
kind that would otherwise be payable to the Talookdar, and shall pay to the
Talookdar such annual sum only as shall appear to the Governor 1n Council
requisite for his decent support. ’

All arrangements and orders for the management of the revenue of such
Estate which shall be devised and made by the Officer or Officers appointed
as above described, shall be obeyed by all persons concerned, and the said
Officer or Officers shall prepare a Schedule of all habihties dond fide incurred
by the Talookdar, and shall make arrangemett for the settlement and Lqui-
dation of them 1n accordance with rales laid down by the Governor in Council
to be called * Rules for the management of encumbered Talookdaree Estates,”
and 1t shall be lawful for the Governor iz Council to add to and alter such
rules from tume to tine as necessity may arise. -
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It shall be competent to the Officer or Officers aforesaid ‘'with the sanc-
tion of the Governor in Council to raise a fund to be applied to the lxquidation
of the debts of an encumbered Talookdaree ‘Estate under their management
by assigning a pcrion of such Estate to be held.and enjoyed for a limited
period by any" fit person who may advance money on the sgcurity of the
Estate or by the sale of such portion of the Estate as may appear expedient,
Dut in either case the consent of the Talookdar and of his next heir, if the
latter be of age, shall first be obtained. )

The entire scheme for the disencumberment of each Talookdaree Estate
ghall, as soon as completed, be submitted to the Governor in Council for
approval, and on such approval being obtained, shall then, and not till
then, be carried into execution with the same efect asa decree of a Ciwl
Court.

It is hereby declared that during the period when an Estate shall be
under the control and management of an Officer or Officers appointed as above
described, for the purpose of settling and hiquidating the debts and encum-
brances thereof, it shall not be competent to any Talookdar, being its
proprietor, to ncur any fresh habilities on the security of the land or the
revenues of such Estate or to alienate apy portion of them, and a public

Notification shall be made to this effect at the commencement of every
settlement. ‘

The Presipent then adjourned the Meeting to Saturday, the 15th
March, at 11 o’clock a.m.

By order of Hus Excellency the Governor in Council,
LY’ItTLETON H. BAYLEY,

Deputy Secretary to Government.
Bombay Castle, 8th March 1862.

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY,

AnstracT of the Proceedings of the Council of the Governor
of Bombay assembled for the purpose of making Laws and ‘Regu-
lations, under the provisions of the Act of Parliament 24 and 2

Victoria, Chapter 67, ' Q
Saturday, 15th March 1862.

The Council of the Governor of Bombay for the purpose of making
Laws and Regulations met according to adjournment.
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PRESENT:

The Honorable Mr. Frene,

The Honorable Mr. WesTtrorp,

The Honorable Mr. TrisTrAM,

The Honorable Mr Rustomiee Jamseriee J EJEEBHOY:
The Honorable Mr. JuconnaTa SuNkeRsETT,

The Honorable Mr. PreaBuar Hemasnar,

The Honorable Mr Scorr,

The Honorable Mr Rosertson,

And the Depury SECRETARY.

Mr. FrezE being the only Ordinary Member of Council present, pre-
sided m the absence of the Governor.

M. ArcriBarp Davip Rosertson having been apponted Acting Chief
Secretary to Government, and having thus, on the resignation of Mr. B. H
Ellis, become an additional Member of the Council of the Governor of Bom-
bay for the purpose of making Laws and Regulations, took the usual affir-
joation.

The Presipesr said that the first subject for the consideration of the
Council was a * Buill for regulating the establishment of Markets and Fairs,”
the second reading of which was adjourned at the last mecting.

The Presipext asked 1f any Member had any objections to the Bill

No objections being urged, the President requested the Deputy Secretary
to read the Bull ,

A Bull for Regulating the Estabhskment of Markets and Fairs.

WaiEreas the establishment of new Markets or Fairs in the neighbour-
hood of places where Markets or Fairs have been pre-
viously established leads to disputes between the
owners of the lands on which such new and previously established Markets
or Fairs are held, and such disputes not unfrequently occasion breaches of
the peace, and serious inconvenignce to the frequenters of such Marketd or
Fairs; It_is enacted as follows :— .

Preamble.

I. After she passing of this Act, no person shall establish a new
Market or Farr, without permission, 1n wnting, from
the Magistrate of the District. If any person shall
attempt to establish 2 new Market or Fair without
such license, he shall, on conviction by the Magistrate,
be subject to a fine not ex.ceedmg two hundred Rupees, or in default of pay-
ment, to simple imprisonment for any peiiod not exeeeding two Calendar

months.
LerI2

No new Market or Fair
to be established without
permussion of Magstrate
of the District.
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II. When any person desires to establish a new Market or Fair, he
shall make application in writing fo the Magxstrate of
mé\&‘;}:‘hm“’“ for per  the District. The application shall specify the name “
of the place at which 1t1s proposed to estzblish such *
'mew Market or Farr, the days on which1t is to De held ; the name of the
place,wheie the nearest existing Market or Fair is held, and the days on
which 1t 15 held ; the distance, in English miles, between the two places, and
the reasons of the applicant for desiring to establish the new Maiket or Fair.

HI.  On receipt of the application the Magistrate shall 1ssue a Procla-
mation, stating the desire of the applicint to establish
angsf\}‘:n‘;i_h°d“f'“‘°“ a Market or Fair at the place named by him, and the
days on which 1t 1s proposed to be held, and calling
upon any person who may have any objection to the establishment of the
Matket or Fair to state his objection in writing withix six weeks from the
date of the Proclamation The Pioclamation shall be affixed 1n a conspicu-
ous place 1n the Village or Town in or near to which it is proposed that the
new Market or Fair shall be held, and a copy of the same shall be affixed
at the Police Station within the juiisdiction of which the Village or Town is
situate, and in the Couit of the Magistrate  If it shall appear that any ex-
isting Market or Fair 1s held within a distance of four miles from the place
where 1t 15 proposed that the new Market or Fair shall be established, the
Magstrate shall cause a Notice to the effect of the Proclamation to e served
upon the owner of the land where such existing Market 18 held The Pro-
clamation and Notice (if any) shall be 1ssued and served at the expense of
the applicant.

IV. If, within the time specified in the Proclamation and Notice (if any)
no objection 1s preferred to the establishment of the
proposed. Market or Fair, the Magistrate of the District
shall pass an order permitting it to be established. If, within the time speci-
fied, any objection 1s preferred, the Magistrate of the District shall inquire
into the objection, and pass such order as may appear proper under the cir-
cumstance of the case. .

V. 1f, within six months from the passing of this Act, any objection

shall be preferred to the Magistrate in respect of any
ml:dﬁdﬁs and Fa"i esta-  Market or Fair which has been newly established with-

shed two years before

the passing ‘of this Act  in a periodof two years befure the passing of this Act,

the Magstrate shall inquire into the objection ; and if
1t shall appear that such new Market or Fair has been estabMshed withina
dlstance of four miles from any previously existing Market or Fair, and tha
the establishment of the new Market or Fair has bgen the cause of disturb-
ances or other inconvenience to the people of the neighbourhood, the
Magstrate of the District may, 1f he think necessary, change the days upon

Magistrate’s order.
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which such new Market or Fuair s held, or, at lus discietion, order that 1t be

discontinued.

VL. Every order passed by a Magistrate under this Act shall withm

Appenl

-

six weeks be open to appeal to the Commussoner of
Police, and the order of the Cummissioner shall be final.

VII, Every person who shall contravene, disobey, or oppose any order

Penalty for contraven-
mg, disobeying, or oppus-
g order

Act not to apply to
Lslands of Bombay and
Colaba

duly made under this Act, shall be hable to a fine
not exceeding two hundred Rupees, or, mn default of
payment, to imnprisonment of either kind for any perniod
not exceeding two Calendai months

VIIT  this Act shall not extend to the Islands of
Bombay and Colaba

IX  Nothing m this Act shall be held ta apply to assemblages of peo-

Or to religions assem-
blages

Act not to restrict
the general powers of
Government (o control
the oiders of the Com-
missioner of YPolice n
regaid to Matkets or
Furs

ple eollccted at or concerned 1n the wauguration of
sacred edifices, or collected at or concerned 1n any other
religious. festivals or ceremonies not forming a part of
a Fair or Market

X. Nothing m this Act shall be held to restrict
the general powers of Government to control the orders
of the Magstrate or Commissioner of Police 1n regard
to Markets or Fairs .

XI. The word “ Magistrate” when used alone without the addition of

‘Interpretation of the
word * Magistiate” when
used alone

the words * of the District” includes every officer au-
thorised to excrcise the full powers of the Magstrate.

The Bill was read a second time and passed

The PresipenT said the next subject for consideration was the further
report of the Select Committee on a * Bill for the Preservation of the Bhag-
daree and Nurwadaree Tenures.”

The Depury SECRETARY read the Report of the Select Commattee,

* Fui ther Report of the Select Commuttee appointed to consider and “ re-
port on a Bill for the Preservation of the Bhagdaree and Nurwadaree Tenures.”

The Commuttee deteimine to recommgnd that this Bill, as further
amended by them as follows, be adopted —

A Bill for the Pieservation of the Bhagdaree and Nurwadaree Tenures

Whaereas it has been found that the permanence of the tenures, known

Preamble,

as the Bhagdaree and Nurwadaree tenures, which have
existed fiom time immemorial 1n certain parts of the

Presidency of Bombay, 1s endangered by the increasing practice of attachment

Read s second
time and passed

Further Report
of the Select Com-
mittee ona Bill for
the Preservation
of the Bhagdaree
and Nurwadaree
Tenures, Read
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and sale by civil process of the homesteads and building sites "(Guabhan)
appertaining or appendant to the constituted Bhags or the recognised
sab-divisions of such Bhags or Shaies in'Bhagdaree or’ Nurwadaree

Vallages. . ,

And whereas it is desirable to prevent the aﬁenation, assignment, mort-
gaging, charging or mcumbering ofany portion of any Bhagor Shareinany
Bhagdaree or Nurwadaree Village other than 2 recognised sub-division of |
such Bhag or Share, or the ?.lienatiou, assignment, mortgagingt charging, or
incumbering of any homestead, building site (Gubhan), or premises appurte-
naut or appendant, to any such Bhag or Share or recognised, sub-division
geparately or apart from such Bhag or Share or recognised sub-division; It
is therefore enacted as follows :— _ .

I. No portion of a Bhag pr Share in any Bhagdaree or Nurwadaree
Village other than a recognised sub-division of such
Bhag or Share shall, fiom and after the passing of this
Act, be liable toseizure, sequestration, attachment, or
sale by the process of any Civil Court, and no process
of such Court shall be enforced so as to cause the
dismemberment from any such Bhag or Share or
recognised sub-division thereof of any homestead, bwilding site (Gubhan), or
premises, appurtenant or appendant to such Bhag or Share or recognised

sub-division thereof. .

No portion of a Bhag
or Share m any Bbag-
daree or Nurwadaree
Village to- be Lable to
seizure, sequestration,
attachment, or sale, by
the process of any Civil
Court

II. Whenever any process has issued out of any Civil Court for the
seizure, sequestration, attacilment, or sale of any portion
of a Bhag or Share in any Bhagdaree or Nurwadaree
Village other thana recognised sub-division of such
Bhag or Share, or for the seizure, sequestration,
autachment, or sale of any homestead, building site
‘ (Gubhan), or premises, appurtenantor appendant to
such Bhag or Share or recognised sub-division thereof, it shall be lawful for
the Collector or other Chief Revenue Officer of the District in which any such
Bhagdaree or. Nurwadaree Village is situated, although not a litigating party,
to move in such Civil Court that such process shall be set aside or quashed,

‘Whenever any such
rocess has issued, it
shall be lawful for the
Collector of the District
to move that such pro-
cess be set aside or
quashed

And the Court shall
set amde or quash sach
process if it be of op-
mon that the case is one

and that the provisions of this Act be put in force ; and
"if such Codrt be of opinion, on the evidence adduced
by the Collector or other Chief Revenue Officer of the

fallng within thus Act  Dystriet on such motion, that the case is oue falling

within this Act, it shall set aside or quash such process, and cause the provi-
stons of this Act to be put in force ; and it 1s hereby further enacted that any
order which the said Court may make on such motion ghall be appealable in
the same manner as a decree of the Court in which it is made.

+
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111, It shall not be lawful to alienate, assign, mortgage, or otherwise
1t shall not be lawfal ©@Trge or incumber any portion of any Bhag or Share
to alienate, assign, mort- 1n any Bhagdaree or Nurwadaree Village other than a

gage, or otherwise charge . .
or mcumber any portion recognised sub-division of such Bhag or Share, or to

f Bhag Sh; .
;3 ::; Bhagdareo op 2lienate, assign, mortgage, or otherwise charge or i
urwadaree Village
othor e recognhgd cumber any homestead, building site (Gubhan), or pre-
sub-division of such muses, appurtenant or appendant to any such Bhag or
Bhag or Share. 3 .
Share or recogmsed sub-division as assigned or ap-
purienant thereto, apart or separately from any such Bhag or Share or recog-
nised sub-division thereof. Any alienation, assignment, n;ortgage, charge or
incumbrance contrary to the provisions of this Section shall be null and void
It ehallbo Inwfl And it shall be lawful for the Collector or other Chief
t { '
the Collector or Chwr Revenue Officer of the District, whenever he shall
Revenue Officer of thew s
District summanly to upo? due inquiry, find that any person or persons 1s or
remove any person or are in possession of any portion of any Bhag or Share
persons who may bemm 2
possession of any por- inany Bhagdaree or Nurwadaree Village other than a
‘s’g:'e‘;fs s aﬁh“g °F  recogmsed sub-division of such Bhag or Share i violas
tion of any of the provisions of this Section, summanly to
remove him or them from such possession, and to restore the possession to the
person or persons whom the Collector shall deem to be entitled thereto, and
any suit brought to try the validity of any order or erders which the Collector
may make 1n such matter must be brought within thiee Calendar months

after the execution of such order or orders

* IV. Anditis hereby fuirther declared that nothing 1n this Act contained

Act not to prohibit shall be construed as prohibiting the 1ssue and
the wsue and execution execution of any such process as aforesaid against any
of any process m other , . .
respects authonsed by DLhag or Share, or recognised sub-division of any Bhag
law or Share 1n any such village as aforesaid, conjointly
and 1 the gross with 1its homestead, building site (Gubhan), and other
proper appurtenances, 1f the issue and execution of such process bein

other 1espects authorised by law

i

V. And 1t is hereby fui ther declared that nothing in this Act contained
shall be construed as prolbiting the alienation, as-
Act not to prolu-

it the shenstion, as signment, mortgaging, charging or mcumbenng any

3
signment, mortgaging, a » ! -
chargmg or ncumber- Bhag or Share, or recogmsed sub-division of any Bhag

;Zgaf:;‘e"sagh‘j :’: i}tll?;: or Share in any such village as aforesaid conjointly and
respects warranted by in the gross with its homestead, building site (Gubhan)
o and other proper appurtenances, if such alienation,
assignment, mortgage, charge or incumbrance be in other respects warranted
by law, the objects and intention of this Act being to prevent the dismember-
ment of Bhags or Shares, or recognised sub-divisions thereof, in Bhagdaree

Lel3
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or Nurwadatee Villages, and also to prevent the severance of homestcads,
bulding sites (Gubhan), or other premises, appurtenant or appendant to
Bhags or Shares or recogmsed sub-division of Bhags or Shares from the

same or any of them. :
¢ M Wrstropp proposed some verbal amendments in the 3rd and 5th

clanises .
Agreed to.

Mr Premapual Hemasnar asked if it was intended that theAct shonld
be retiospective. s :

M1. Wesrropp smd that the Act was silenton the subject, and there-
fore a Court would be bountl to construe the Act prospectively.

Mr. Juconnarn Sunkerserr asked for the meaning of some of the

provisions of the Act .

Mr. Westropp explained the Act, and stated that the Act did very little
more than enact what the Sudder Adawlut had already declared to be the
existing law It gave the Collector, however, though he might not be a
party to the suit, power to prevent the severance of a Bhag /

» . )
The PresipEnt in answer to Mr Premasuar HemapHar, said that the,

whole Bhag could be sold and also‘any recognised sub-division of it ; but a
sub-division not recognised could not be sold. '

The PresipeNT moved that the Bill as amended by the Select Com-
mittee, and fuither amended by the Council, be read a second time and
passed.

+

The Bill was read by the Deputy Secretary a second time, and
passed.

- i

The Presivent said the next subject before the Council was to consider
the report of the Select Committee on a * Bill for the Restoration of the
Grassias in  the Ahmedabad: Collectorate, and for their relief from
debt.”

Mr. Westropp said that the Commttee had not met, owing to Mr.
Elbs’ appomntment as Revenue Commissioner, N, D, and consequent
inability toattend the Select Commuttee, as an official member. The subject
of the, Bill was one of considerable difficulty ; and, as the Commuttee had
been directed to report progress to-day, and no progress had been made, he

requested that further time might be,allowed for the preparation of the
Report. . . ” )

The Presipent proposed that Mr. Robertson be added to the Committee,
and that the time for making the report be.extended to next meeting.

Agreed to.



The PrEestoent then informed the Counc:l that the Rules for regulating
the conduct of the business of the Council which they had suggested at &
former meeting for His Excellency the President’s consideration, had been
assented to by His Excellency the Governor, and that therefore they were
the Rules which IIis Excellency now intended to be observed 1n future

meetings,

The Presipent then adjourned the Meeting to Saturday, the 22nd
March, at 11 o’clock a m.

By order of His Facellency the Governor in Council,

LYTTLETON H BAYLEY,
Deputy Secretary to Government
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Bombay Castle, 15tk March 1862.

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Asstracr of the Proceedings of the Council of the Governor
of Bombay assembled for the purpose of making Laws and
Regulations, under the provisions of the Act of Parliament

w

24 and 25 Victeria, Chapter 67,

The Council of the Governor of Bombay for the purpose of making
Laws and Regulations met according to adjournment.

I}

Saturday, 22nd March 1862

PRESENT :

The Honorable Mr Frere,
The Honorable Mr. TrisTrAM,

The Honorable Mr. RustoMJEE JAMSETIEE JEJEEBHOY
The Honorable Mr. JugonNaTH SUNKERSETT,
The Honorable Mr. Premasuar HEmabuax,

The Honorable Mr. Scorr, v
The Honorable Mr. RoserTson,
And the Depury SECRETARY,

Mr. Frere, being the only Ordinary Member of Council present,

presided 1n the absence of the Governor.

The Presipent said that the first subject for consideration was the Report
of the Select Committee on a * Bill for the Restoration of the Grassias in
the Ahmedabad Collectorate, and for their relef from debt.”

Assent of His
Excellency the
Governor to the
Rules for regulat-
mg the conduet cf
the busmess of tha
Council

Repost of the
Select Commuttee
on & * Bill for the
Restoration of the
Grassias m the
Ahmedabad Col-
lectorate, and for
their rehef from
Debt.”
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The Derory Secrerary read the following Report :—

Report o THE SELECT CoMMITILE appownted fo consider and report on a
“ Bull for the Restoration of the Grassiasin the Akmedadad Collec-
torate, gnd for their relicf from Debt.” , '
The Committeg determine to recommend that this Bill, as amended by

them as follows, be adopted — -

A BILL

For the Amelioration of the Condition of Taleokdars in the .Ahkmedabad
Collectorate, and for their relief from Debt,

‘Waereas the lands held in the Zillah of Ahmedabad, in the Province
of Guzerat, under the title of Talookdaree Estates
are now only held on leasehold tenute determinable
at the pleasure of Government ; and whereas it has been brought to the
notice of Government that many of the Talookdars are in embarrassed
circurstances, and have borrowed money on the security of their Landed
Estates , and whereas such of the said Landed Estates as are of the
Talookdaiee tenure aforesaid could not and cannot be lawfully charged,
incumbered, or alienated ; and wheleas it is expedient to enable the said
Talookdars to effect a settlement of their debts and llablhtles, it is hereby
enacted as follows *—

Preamble

I. Whenever it shall appear to the Governor in Council that any

Governor m Council
may make a declaration
vesung  the manage-
ment of the Estates of
any ‘lalookdsr 1 an
Otheer or Officers ap-
ponted by the Gover-
nor m Council

Tulookdar in the Zillah aforesaid is subject either
peisonally or in respect of his Landed Estates of any
descuiption of tenure to “debts or labilities equal to or
exceeding five times the average annual profit derived
by the Talookdar fiom his Estates aforesaid during the

previous five yeais, it shall be lawful for the Governor
in Council to make a declaration vesting the management of the said Estates
1n an Officer or Officers, who shall ‘then be appointed by the Governor in
Council 1n-that behalf, and the said' declaration shall be published in the

Bombay Government Gazette.

1I. From and

After such declara-
fion, all suits m respect
of the debts or habilities
s the_first Section men-
tioned, other than debts
due to the Crown or
Government, to be per-
manently stay ‘ed.

after/the making of such declaiation as aforesaid, all
suits or judicial proceedings, for or in respect of debts
or Liabilities in the frst Section above mentioned,
other than debts due or habihities incurred to the Crown
or Government, pending before or under appeal from
any of the Civil Courts in the said Presidency, shall
be and are hereby declared to be permanently stayed, -

and no further prosecution thereof shall be permitted, and all wiits, processes,

executions, or attachmeunts for or n respect of such debts and lLabilities shall
forthwith cease and be raised.,



53

I1I. From and after the making of such declaration, the said Officer

- Offceror Offcers may T Officers shall have power, without resorting to any

remove any mortgager Civil Coart, to femove from possession of the Landed

or encumbrancer from

ossession of the Landed  Estates of the Talookdar or any part thereof any
states of the Talookdar. . .

mortgager or encumbrancer who may be in possession

-of the same without prejudice to such mortgager or encumbrancer bringing

his elaim under Section VIII: and IX. before the Officer or Officers

appointed for the management; of the said Estates

V. From and after the publication of such
After such declara-
tioa the Trlookdar not » declaration as aforesaid, the Talookfiar, the subject of
to be lmil_)le t}t: znl;est m  such declaration, shall not be hable to arrest under
t eits 0! .
T htes other  than any process of the'Civil Court of the Presidency of
g:béf’;’;m&e Crowa  Bombay, for or in respect of any debts or habilities
‘existing at the time of such declaration, other than
Aebts due or habilities incurred to the Crown or government
V. From and after the making of such declaration as aforesaid, the
Landed Estates of such Talookdar of any deseription
Duning such manage-
_ment, the Estatestobe Of temure, and the rents, profits, and 1ncome thereot
exempt from Cuil pro- o )11 quiing the period of the management thereof
cess 1w respect of the L2 ) 5
d:bts damd labiles by the said Officer or Officers, be wholly exempt from
aloresat seizure, attachment, or sale under or by virtue of any
procees, decree, judgment, or execution of any Cavil Court of the Presidency
of Bombay, for or 1n respect of the debts and liabilities aforesaid other than
9
debts due or liabihties incurred to the Crown or Government
VI. It shall be lawful for the Governor mm Council to make Rules
Governor 1 Couned [0f the purpose of carrying this Act into effect, and
ta make Rules for earry- *from time to fime to alfer, vary, or amend such Rules
mg this Act into effect. .
as necessity may arise.
VII, The said Officer or Officers shall, during the continuance of his
, or their management of the said Estates, receive the
quc%ﬁ“rtﬁzoﬁﬁ: whole of the rents, profits, and income thereof, and
profits and mcome of ghal] pay to the Talookdar such annual sum only as
the smd Estates , . .
shall appear to the Governor 1n Council requsite for
,O,Aggp‘;,';y,c “:,‘;‘“3‘,;;;’{ the decent support ‘of the Talookdar and his fanuly;
lookdar« and b family . gnd any balance remainmng after such payment as
Expenses of manage- aforesaid, shall be appled 1n discharge of the expenses
ment '%  of such management as aforbsaid, and in hquidation o1
And m hqudatonof getlement of the debts and habihities to which at the
scttlement of debts and
Labilities,' time of making the said declaration the Talookdar 13
In accordance with subject, either personally er in respect of his Landed
the Rulea alludedto 1 potyieq of any deseription of tenure in accordance with

last Section,
the Rules alluded to 1n the last preceding Section.
Lerl4
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publish Notoe w Ga-
sette calhng upon per-

sous haing  clmms
agawst the Talookdars
to notify the same

w.:lun three mouths
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The said Officer or Officers shall publish in the Bumbay

Gouernment Gazettea Notice in English and Guzeratee
calling upor all persons having claims agamst the
said Talookdars or theirsaid Landed Estates i respect
of any of the debts or liabilities aforesaid, to notify the
same in writing to such Officer or Officers withun three
calendar months from the time of such notice in tb

Gazette, and the smd Officer or Officers ghall before or "contemporaneously

And cause copies of

sud\ Notice to beexhi-
Lited at the Cutchecries
and other places

with such publication in the Gazetle, cause copies of
such Notice to be exhibited at the Mamlutdars’
Cutclerries in the said Zilla, and insuch place or
places as to such Officer or Officers shall seem fit, and

as muy be directed by the said Rules,
IX  Afly debt or Yiabulity of the Talookdar, othei' than as aforesaid to

Any debt or Labihty
rot duly notified %o be
barred.

which he is subject either personally or in respect of
his said Landed Estates existing at the time of the said
declaration by the Governor in Council, not duly not-

fied to the said Officer or Officers within the time and in the manner in the

Upon proof given of

lnnbxhty of claimant to
bave complied with these
provisions

last preceding Sections specified, shalland is hereby
declared to be for ever barted. Provided always, that
upon proof being given to the satisfaction of such Offi-
cer or Officers of the inability of the claimant té have

complied with the provisions of these and the last preceding Sections, it shall

Claims y be ad-
migted thhm forther
penod of mne mouths.

be lawful for the smd Oflicer or Officers to entertain
and admitsuch claim within the further period of nie
calendar months from the expiration of the above-

mentioned périod of three months. -

X. Thesaid Officer or Officers shall as early as possfble prepare and

* The Officer or Offi-
cers to prepare and sub-
mit 2 sclieme for the
disencumberment of
each Talookdaree Estate
tor apptoval ot the Go-
vernor in Council

submit to'the Governor in Council a scheme for the
disencumb¢rment of each Talookdaree Estate, and such.
scheme, when approved by the Governor 1n Conncil, .
shall be carried 1nto effect. The amount of any debt
or hability, as fixed 1n such appioved scheme, shall not
be hable to mncrease. Any debt or lhiability disallowed

by such Officer or Ofhicers shall, if such disallowance be approved by Govern-
mment, be and it is hereby declared to be for ever barred

XL

Governor m Counail
mey empower the Q-
cer or Ufficers to rase
a Fund for the hguida-
tion of the debts of a
Talookdaree Estate uie
der manngewent |

It ¢hall be lawful for the Governor in Council to em“powcr the

Officer or Officers aforesa:d to raise a fund to be ap-
plied to the hquidation of the debts of an encambered
Talookdaree Estate under his or their management
by assigning the whole or a portion of such Estate
to be held and enjoyed for a limited period or

+



55

periods by any fit person or ‘persons who may advance fooney on the
secunty thereof, or by the sale of such portion of the Estate as fmay appear

expedient, but in either case the cousent of the Talookdar and of hus next
herr, 1f the latter be of age, shall first be obtained.

&

XII. Any debt or liability, except as hereinbefore excepted which
may be incuried by the Talookdar, either ‘personally .
1
&cA“yu:‘l:?:ie?l‘ 1“3’3r:?; or 1n respect to his said Landed Estates or any part
v = +
such management wot  thereof during the period of such management as
enforecable agamst the e
said Landed Lstates aforesaid shall not be enforceable 1n any manner what-
And Talookdar not ever either during or subsequently te such period of
competerit durmg such
period to charge, sell, or TManagement agamst his said Landed Estates or any
‘ ’I‘:]s‘::;t: bissmd Lunded 101t thereof And 1t shall not be competent for the
Talookdar during the said period of mamagement to
charge, encumber, sell, or alienate his sard Landed Estates or any part
thereof, and such charges, encumbrance, sale, or alienation shall be null

and void

X1 It shall be lawful for every Officer or Officers appomnted under
Cisjl Courts to_guve this Act to demand and require the production of any
up wnts, decrees; pe- writs, deerees, judgments, records, deeds, documents,
pers, &, when required. exhibts, pleadings, books, accounts, letters, petitions,
papers, or writings, filed in any of the suits mentioned in the 2nd Section of
this Act, or relating to the debts or liabilities of any Talookdar, whose Landed
Estates are brought under such management a¢aforesard, in the custody or
control of any Civil Court, or 1n the custody or control of any Judges, Judge,
Assistant Judge, Officer, or Person counected with such Court, and upon
notice being given in writing by such Officer or Officers to such Civil Court,
or to any Judges, Judge, Assistant Judge, Officer, or Person connpected
therewith, such writs, decrees, yjudgments, records, deeds, documents, exhibits,
pleadings, books, accounts, letters, petitions, papers, or writings in the sad
Notice mentioned, shall be ymmediately given up to the said Officer or
Officers appointed under this Act in the manner directed by the said Notice,
any act, usage, or custom to the contrary i any wise notmthstandmg

XIV It shall be lawful for any Officer or Officers appointed under this

Act, to summon witnesses, and to take evidence upon

to f:}:e‘;:x‘;gif"' &, gath or solemn affirmation, and to admnister oaths or
' solemn affirmations to persons whom he or they may
admit to give evidence, and any such witness wilfully guving false evidence,
shall be sabject to be proceedcd against m like manmner, and to suffer, if
convicted, the same punishment as if 'he or she had committed wilful and
corrupt perjury ; and it shall also be lawful for the smd Officer or Officers

to compel the production of books, accounts, papers, deeds, or other docu-
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.

ments, and to inflict a fine not exceeding Rupees one hnnd;red fot disobedience
to any Sunnad or order made under this Section.

' XV. The Ofﬁcer or Officers appointed for the management of tbe
Landed Estates of any Talookdar under this Act, shall”
The Officer or Officers . .
to have, for the purpose have, for the purpose of the realisation and recovery
of reahwng the remts Lo o pent ofits, and income of such Landed
.and profits of such o € rents, pr y ¢ ot su
ésii‘t":’ the powers of & Fstates, the same powers asa Collector possesses under:
ollecto: . "
the Regulations or Acts now or hereafter in force for

the realisation and recovery of Land Revenue due to Government.

"XVIL. The management of the Landed Estates of any Talookdar by
such Officer or Officers as aforesaid shall not extend

..,gﬁ"’gﬁf}f,ﬁ’,ﬁ ?;Zn:; beyond the period of twenty years, to be calculated
vears, and ab eypuabiod £ the first publication of such declargtion as

of ‘'management  all
clams, &c, to be consi=  aforesaid in the Bombay Government Gazette, and

dered s settled .
at the expiration of such management, whether
before or at the end of such period of twenty years, all debts and
liabilittes (except as herembefore extepted) existing at the time of such
declaration, and comprised 1in such approved scheme as aforesaxd shall be
deemed to be for all mtents and purposes whatsoever fully dlscharged‘ and
satisfied, and nerther the Talookdar, nor hus heir, nor his representatives, nor
bis, her, or therr Estates, whether moveable or immoveable, or any part
thereof, shall be subject in any manner whatsoever to such debts or habilities '

(except as heremnbefore excepted) or any part thereof, .

XVIL: It shall be lawful for the Goyemor in Council from time to
time to appoint new Officers to carry this Act into ef-

Governor m Council
may appowt new Offi- fect, and all such Officers shall have the same powers

oers. » as the Officer or Officers first appointed.

Offioers to have powers XVIII. Officers appointed under this Act shall

fou enforcing payment .
of Fines given to Magis- have the same powers for enforcing the payment of

tlrg;‘;s by et 10 of « Fines imposed under this Act as are given to Magsr
trates by Act 1L of 1839, .

Civil Courts may en- XIX. Notwithstanding any thm(r to the contrary
fertyin smis relating te
succession mghts  of . 1D this Act, it shall be lawful for the Civil Courts to

coparcenary or rights of i
pe‘:mns ol ‘mmggmam_ entertain and dispose of suits relating to the succession

tenance out of Landed {9 or mghts g
Estates brought under g of coparcenary m or rights of prone

the eperation of ta Aet. claiming maintenance out of any ,Landed Estate
brought under the operation of this Act Provxded

Crown, Governmest, always, that neither the Crown nor Gowemment nor .,
or Officer or Ofhcers, not

hable to swt for acrs any Officer or Officers appointed under this Act, shall

done m good fath b
such O c%, or (’)‘,'ﬁwg be liable to any suit for or n respect of any act or acts

done :n good faith by such Officer or Officers, - °
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XX. From and after the expiration of the period of management of
the Estate of any Talookdar, whether such period
per‘m"of ﬂ’;;i;?:nen‘;f extend to or be less than twenty years, the Talookdar

Talookdar to be absolute  ghall be th
Proprietor of his Landed shall be the absolute Propretor of s said Landed

Estates as to succession, Estates as regards succession to, and possession,

ossession, mahagement,
P tranafor of thoe same, Tanagement, and tiansfer of the same, subject to such

subject to Land Tax Land Tax as the. Governor in Council may be pleased .

to reserve, and all usual remedies for the recovery thereof.

XX1. The following wordsand expressions in this Act shall have the
meanings hereby assigned to them, unless there be
something m the subject or context repugnant to such
construction (that s to say) the term “ Civil Court” shall mearr and
include every Courtof Civil®Judicature m the Presidency of Bombay
whether estabhished by Royal Chaiter or not.

Interpretation Clause,

Words importing™ the masculine gender shall include the feminme

Words 1mporting the singular number_shall include the plural
number, and words importing the plural number shall include the singular
naniber, .

The Presiornt asked what alterations had been made m Commttee,

Mr Ropertson said that the Bill had been entirely recast, and explain-
ed several of 1ts provisions

* The Drrury SEcrRETARY called the attention of the Council to the 25th
Rule, which provides that the Report of a Select Commuttee should be taken
- mto consideration as soon as might be, but not yntil a week after 1t had
. been furnishéd to the members, and stated that that had been done on
Wednesday last.

Mr Prouasnar Hemasnar moved that the 25th Rule be suspended by
the President

Mr Juconwarn Sunkeasgrr opposed the motion, and sad that no
suficient reason had been given

Mr. Peemapnsr Hemasmar said he was anxious not to delay the
Session of the Council longer than was absolutely necessary ;*and that the
Bill should therefore be passed at once.

Mr. Rustomsee Jamsersee JEreesnoy spoke agamnst the motion

The Presipent said that as the Couneil were not unammous, he would
not suspend the Rule, and consequently that the Report could not be consi-
dered until the next meeting.

The Presipent said the next subject for consideration was the Report
of the Select Commaittee on a  Bill regarding Juvenile Reformatories ™

»
¥

Lrl5

Consideration de-
ferred until the
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on a Bill regarding
Juvenile R¢ formna-
tories
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The Deruty SecrETARY read the following Beportim—oiey v .

*

. 4 - ? -
Reroar or*tug Coxmirtes appointed to consider and report’ on'a’ Bull
* regarding Juvemle*Reformatories. >+ 7

X 13 N + ’ )
l The Committee determune to report that in their
{and 2Vict. e 82. opmion the following Bill, founded upon tlte provisions
17 and 18 Viet. . 8% oy Imperial Acts noted in the margin, should be

90 and 21 Vict. ¢ 53. ; :
21 and 23 Vit ¢ 103. gubstituted for the Bill submitted to the Nelect

3 1

. Committee.

* N
A Bdl for the Estatblzshment qnél Regulation of Reformatory Schools for
' Juvemle Offenders. '
WHEREAS it is expedient to provide for the Establishment and Reg;ulation‘

of Reformatory Schools, as contemplated 1n tﬁfz Code of Criminal Prcfcedure,
m which Juvenle Offenders may be detained and corrected, and may, receive,
such instruction and be subject to such discipline as ‘shall appear most
conducive to their reéformation and to the suppression of crime ; and whereas
1t is considered advisable to provide for the confinement in such, Refor--
watores of Juvemle Offenders who may be sentenced by any of.the

Criminal Courts in the Presidency of Bémbay,. » ‘

B

1. It 1s enacted; that it shall and may be lawful for the Governor of
Bombay in Council upon application made to him by the Directors or
Managers of any such Junstitution, to direct the Inspector of Jails and Director
of Publie Instruction to examine and report to hsm upon its condition and -
regulation , and any such Institution asshall appear to the satisfaction of the

said Governor of Bombay in Council to be useful and efficient for its pur-"

pose, shall he held to be a Reformatory School under the provisions of this
Act, and a Certificate to that effect shall be given to the Directors or Mana-
gers of the Institution, under the signature of ome of the Secretaries to
Government. Provided, always, that it shall be Jawful for the , Inspector
General of Prisons, or Director of Publie Instruction, to visit fiom time to
time any Reformatory School which shall have been so certified as.aforesaid,
and if upon the report of either or of both of them the said Governor of
Bombay in Couneil shall think proper to withdraw the said Certificate, the
withdrawal shall be notified in wnting by one of the Secretaries to, Govern-
ment, to the Directqrs or Managers of the said Institution, and the.same

shall forthwith cease to be a Reformatory School within the meaning of
this Act. : o '

¢ by i - Ll

II.  'Whenever the said Governor of Bombay in Council shall at any
tme grant a Certificate under this Act to any Reformatory School, a notice
thereof, specifying the. names of the :Directors or ’Managers thereof, shall,
within One Calendar month, ,be. published in. the Bombay Government

i
i
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Gazeite, and such publication shall be a sufficient evidence of the fuct of such
teformatory School having been certified, to justify the Judge or Magustrate,
before whom any such Juvenile Offender shall have been convicted, to com-
mit such Juvenile Oﬁ'ender thereto, subject to the provisions of this Act,and
Whenever the Governor of Bombay’m Council shall withdraw the Certificate
granted t6 any Reformatory School, notice of such withdrawal shall, within
one Calendar month, be given in the said Gazette. ,

11I.  'Whenever, after the passing of this Act, any person under the
age of sixteen years shall be convicted of any offence pumishable by law be-
fore any Police Magistrate, or any of the Crimimnal Couits subject to the
Presidency of Bombay, then, and in every such case, 1t shall be lawful for
any Court, Judge, or Police Magistrate, before or by whom sach offender
shall be so ‘convicted, in addition to the sentence®then and theie passed as a
punihment for Ius offence, to direct such offender to be sent, at the expiration
of his sentence, to some one of the aforesaid Reformatory Schools to be named
1n such direction, the Directors or Managers of which shall be willing to
receive hum, and to be there détained for a period not less than two ycars,
and not exceeding five years, and such offender shall be liable to be detained
pursuant to such direction. Provided, always, that no offender shall be
directed to be so sent and detained as aforesaid, unless the sentence passed
as a punishment for hus offence at the expiration of which he 1s directed to be
so sent and detained, shall be one of imprisonment for fonrteen days at the
least , provided also, that the Court, Judge, or Police Magistrate, may, 1f 1t
thinks right, direct such term of imprisonment to be carried out, as far as
practicable, in ghe Civil Jail or i separation from the more heinous
offenders , and provided also, that the Governor of Bombay in Cogncil may
at any time order any such offender to be disclfarged from any such school.

1IV. Ifany oﬁ'ende!r who shall be ordered to be confined 1n any of the
aforesaid Reformatory Schools shall, at any time during the term of such
confinement, escape from the place of his confinement, or in his conveyance
to such place of confinement, or from any lands belonging to the Reformatory,
he shall be punished by ‘an addition, not exceeding two years, to the term for
which at the time of his escape he was subject to be confined, and if an
offender so pumshed by such addition to the term of confinement shall after-
wards be convicted of a second escape, he shall be hable to be imprisoned
with mgorous imprisonment for a term not exceeding three years ; and if any
offender who shall be ordered to be confined in the said Reformatory shall
at any timeé during the term -of such confinement, attempt to escape from-~
the place of his confinement, or shall foreibly break out of hus cell, or shall
make any breach therem:inth intent to escape, he so offending, being
convicted thereof, shall be punished by imprisonment for 4 term not exceed-
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ing tivelve Calendar months, in addition to punishment t6 which he, at the
time of committing any such oﬁ'ence,'was subject: " : A

' “Bver 'y person Who shall rescue any oﬁender who shall be ordered to
be conﬁned in any Tl{ef'ormatory, erther durmn‘ the tlme of his conveyance to
the said Reformatory, or whilt such oﬂ'er,xder shall be i in the custody of the
person or' pe1sons under whose care and charge he shall ‘be so confined, and
also every person 'who shall aid in any such rescue, shalI be hable, on
conwct:on, to be 1mpnsoned with rxgorous 1mpnsonment fot a term not
exdeeding three years ; and ‘every person having the custody of any such
offender, employed by the person having such custody as an Assistant or
Guaid, who shall knowingly allow such offender to escape, and a]so every
person: who' ‘shall, by supplying arms, tools, or ‘mstruments of dxsgulse, to
otherwise in‘any manner aid ‘any such ‘offender in any escape “or in any
attempt to niake an bscape though ‘no escape Le actually made ; or who shall
attempt to rescue any such offender or ad in such'attempt, though no rescue
be actually 'made, shall, oh conviction, be liable to fine and ‘to ‘be imprisoned
with rigorous imprisonthent for a term not exceeding three years} ahd every
person having such custody as afor8said; who shall carelessly allow any such
offendér-to escape shall, on being lawfully convieted' of the same, be liable to

fine’or 1inprisonment not exceeding thrée montlis, or to both at the d1scret10n
of the Court. . T

VI. 1n every case in which any Juvemle Offender shall bé sentenced
40 tbe detained in a. Reformatory School under this Act, the Couft by
‘which he slrall 'be so sentenced shall in-the Warrant direct that ' the
parent of such .offender shall, if of sufficlent ‘'ability, be hable to contribute to
his support and maintendnce a sum not éxceeding Rupees three per month;
and upon the complaint of the Directors or Managers or any ‘one of them
named 1n the notice published in the Government Gazette, under Section I1.
of this Act, 1t shall be lawful for the Zillah Judge, m"~ Magstrate of Police, to
summon the parent, and on the hearing of such summons, whether the party
summoned shall appear ot not, to examine iuto his or ‘her ability to contrxbute
to such offender’s support or maintenance, and to make an order upon him or
her for such monthly payment, not efceeding Rupees three per manth, as
thall seem reasonable during the whole or any part of the detention of such
Juvenile Offender in any such Reformator& School, such payment to be made
at such tynes as by such order may be directed to the Director or Manager of
the Institution, or tp-such person.as may be appointed to receive the same,

and by hum ta be acconnted for and_pard, es the Zillah Judge or, Magstrate
of Police may. d;rect. e, ' ‘

» PRI N N ELI ! L bt

VII, In case‘defanlt be madexfomhe spate of fourteen days in payment
of any sum of money which may have become payable by such parent under

.
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any such order, such sum of money shall in every such case be levied upon
the goods and chattels of the Defendant by distress and sale thereof ; and
if 1t shall appear, on confession of the Defendant or otherwise, or if it shall
be returned to the Warfant of Distress in any such case that no sufficient
goods of the party against whom such Warrant shall have been issued can
be found, 1t shall be lawful to the Magstrate or Judge to whom such return
18 made, to commit the Defendant to prison, for any term not exceeding ten
days, unless the sum to be paid, and all costs and charges of the distress,
and of the commitment and conveying of the Defendant to prison (the amount
thereof being ascertained and stated in the Warrant or Commitment shall be
sooner paid,

VIIL. It shall be lawful for the Governor of Bombay in Council, upon
the appﬁcation of the Directors or Managers of any Reformatory School for
youthful offenders, already established in whole or in part by voluntary
contributions, or of the Promoters of a Reformatory School intended to be
so established, to make an order for the payment of money in aid of such
Reformatory School or of the Establishment thereof, subject to such condi-
tions as may be agreed upon between tlre Governor of Bombay in Counail
and the said Directors, Managers, or Promoters, Provided also, that in the
case of any Reformatory established in the Island of Bombay, payment in
aid may be made out of the Municipal Fund as to a ** public work,” under
Section XXVIII., Act XXV. of 1858.

IX. It shall be lawful for the Governor of Bombay in Council, if he
shall think fit to do so, to remove any such youthful offender from any Jail
to any Refgrmatory School under this Act; provided always, that such
removal shall not increase the period for which such offender was sentenced
to remain in the Jail. ’

X. Section 433 of Act XXV. of 1861 shall be applicable to all Officers
exercising magistenial authority in Military Caotonments,

The Presinent said that as a week had not elapsed since the Report had
been circulated, the consideration of it could not take place until the next
meeting. ’

The PresipexT gave notice that at the next meeting he should propose
the following amendments:— .

That instead of the words * such Institution  in the 4th and 5th hines of
Section 1. of the Bill, the following be substituted :~— \

« School in which Industrial training 1s prowided, and in which
children are clothed, lodged, and fed, as well as taught.”

That the word ** he™* be substitued for * it” in the 26th line of Section

I11, of the Bull.
Lel6

C-nsmderation
deferred until the
next Meeting

Notice of a-
mendments to be
proposed by the
President at the

., next meeting
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[
That the words * be liable to” in the 6th hine of Section V1. of the Bill
be omitted ; and that the following Section be added as Section XL :»~
« % XI. The word Parent in this Act shall inclade any person legally
hable to maintan a child.” ' o
The Presipent then adjourned the meeting to Wednesday, the 26th
instant, at 11 o’clock. x -

« By ordenof His Excellency the Governor ‘of ..Bombay w Couneil,

LYTTLETON H. BAYLEY,
Deputy Secretary to Government

Bombay Castle; 22nd March 1862.

PROCEEDINGS OF THE lEGlSLAfIVE DEPARTMENT,. BOMBAY,

Asstract of the Proceedings of the Council of the Governor of
Bembay, assembled for the purpose -of making Laws and, Regula-
tions, under the provisions of the Act of Parliament 24 and 23
Victoria, Ghapter 67 ' Co IR

Wednesday, 26th March 1862

The Council of the Governor of Bombay for the purpose of making Laws
and Regulations met accordmg to adjournment.

PRESENT:
‘ The Honorable Mr. Frere, {
The Honorable M. InvERARITY, ,
The Honorable Mjr. Wssmorp,
The Honorable Mr. Tristram,
The Honorable Mr. Rustomsee Jauseriee Jesegsnoy,
The Honorable Mr. Juconsara SUNKERSETT,
The Honorable Mr. PrEMABHAL HEMABHAI,
The Honorable Mr. Scorr,
The Honorable Mr. RoserTson,
And the Dervry SEcRETARY,
Mr: Frrag, being the Senior Ordinary Member of Counail present,
presided in the absence of the Governor, '
The PresipenT gaid that the first subject before the Council was the Re-
porl: of the Select Committee on “ a Bill for the Restoration of the Grasmias 1n
the Ahmedabad Collectorate and for their relief from debt,” the consxdera-
tion of which had been postponed at the last Meeting.
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"+ Mr. Westaopp said it would be found that the Committee had ‘consi-
derably enlarged the Bill, but substantially it was based on the original one
prepared by Mr. Reeves e thought it desirable to have the average annual
profit mentioned in the 1st Section more clearly defined.

Mr. Rosertson’ said that 70 per cent was now taken by the Govern-
ment, leaving only 30 per cent. to the Talookdar.

Mr. WEstroep proposed the following amendments in the 1st Section »—

That the words “ annual profit” in the 9th line be omitted, and the
words * rents, profits, and other annual income” be inserted in
lieu thereof , and that after the word ¢ years” in the 11th Line the
following words be inserted : * after deducting thereout the Land
Tax and other dues of Governmeng.”

Carried unanimously.
Mr. ‘Presabuaf -Hemassar moved as an amendment that $he word
* ten,” be substituted for the word ¢ five” in the 8th line.
The amendment wds negatived by 6 tq 3.
Mr. Westrorp proposed that the word ¢ publication” be substituted
for the word ¢ making” in the first lines of the 2nd, 3rd, and 5th Section.
‘Carried.

Mr. Premasuar Hemasmar wished fo know whether the words “ Landed
Estates” in the 7th line of the 3rd Section included Wanta.

Mr. WEestropp said they certainly did.

Mr. Westropp proposed that after the word * Talookdar” 1n the 7th
Iine of the 3rd Section, the following be mnserted -  of any description of

tenure.”
Carried.

Mr. Westrobp proposed that the'word “ mortgager” in the 8th line of
the 3rd Section be changed to ** mortgagee,” and that after the word “ or”
1 the sgme line the word '« other** be inserted. ‘

Carried.

Mr. Westropp proposed that after the word * arrest” in the 5th and
6th lines of the 4th Section, the following be inserted . * nor shall his per-
sonal Estate of any description whatsoever be liable to seizure, attachment,

or sale.” | )
Carried.

Mr. Westrorp proposed that between the words ¢ process]’ and « of”
in the 6th line, the following be inserted : ¢ decree, judgment, ox execution.”

Carried.

3 -

Amendments
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Mr. Westrorp proposed that the word * puplication™ be substituted
for the word * making” in the 18th line of‘ the .7th Section. ,
Carried. .

Mr. Premasuar Hewaprar proposed that the word ‘¢ six” be substi-
tuted for the word * three” in the 11th line of the 8th Section.

1
$

Mr. Wesrtrorp objected to the proposed amendment, azd said that thé
Committee were of opinion that three months were quite enough.

Mr Juconnats SuNkersert was in favour of six months because a
man might not be at the place, or he might have gone on a pilgrimage.

Mr RobErTson said those cases were provided for \by the 9th Section,
and that six months would protract the officer’s lahours very considerably.

Mr. Jucownats SunkerserT withdrew his objection.
The amendment was put and negatived by 8 to 1.*
]

Mr. WesTropp proposed to omit the words ¢ disencumberment of each
Talookdaree Estate” in the 5th and 6th lines of the 10th Section, and to sub-
stitute “* settlement of the Talookdar’s debts and Labilities.”

Carried

Mt. PreMasuar Hemasual proposed to add the words “ nor decrease”
after the word * increase” in the 11th line of the Section.

The amendment was put and negatived by 8 to 1.

Mr. Westropp said that the 11th Section was adopted on the suggestion
of the gentleman who had made such an able report on these matters (Mr.
Peile), and he (Mr. Westropp) was certainly in favour of the Section being
retained, though in an altered form. He therefore proposed to substitute for
the.11th Section the following one .—

“ XL It shall be lawful for the Governor in Council to empower the
Officer or Officers aforesaid to raise a Fund to be apphed to the
settlement of the debts and liabilities of the Talookdar, by assigning
the whole or a portion of his landed Estates of any description of
tenure to be held and enjoyed for a period or periods not exceeding
20 years from the publication of the declaration aforesaid by any fit
person or persons who may advance money on the secunity thereof,
or by the sale of such outlying portion or portions of the said Estates
as may appear expedient, but in case of such sale the consent of the
Talookdar and of his next heir, if the latter be of age, shall first be

obtained.
Carried.

Sections 12, 13, 14, 15, 16, and 17 were then agre;d go
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Mr. Westropp proposed to omit the words * Magistrates by Act I of
1839” in Section 18, and substitute the following : “ Courts by Section 61,
Act XXV, of 1861.”

~
. Carried.

+

Sections 19, 20, and 21 were then agreed to.

Mr  Westropp proposed to insert after the word * shall” in the 6th hne
of the 7th Section the follomng words . * defray thereout the land tax and
other debts due orliabilities incurred or-hereafter respectively to grow due or
be ncurred to the Crown or Government and ”

. Carried

The Presioent gaid thay, under the 29th- Rule the motion for the second
reading cguld not be made.

Mr. WEestroPP proposed, as the Bl had been fully discussed and was
wow agreed to, that the President should suspend the 29th Rule.

The PresipenT suspended, the 29th Rule,
Mr. TristRaM moved that the Bill as amended be read a second time

The Bill as amended was then read a second time by the Deputy Secre-
tary and passed.

The Presipent said the next subject for consideration was the Report
of the Select Commuttee on a Bull regarding Juvemle Reformatories.

hd s [

*

* - The Presinent moved the following amendments of which he had given
notice at thé last meeting : —

« That mstead of the words * such Institntion’ 1a the 4th and 5th hnes

s . of Section 1 of ‘the Bill, the following be substituted School n

«.' ¢ which Industral taining is provided, and 1n which children are
=+ v elothed, lodged, and fed, &s well as tanght.” '

Vie

' »od "4 greed to
S I T A T U N Y SR v
“That the word {.)ie’ be substituted for ‘1t’ in the 26th hine of Section
TJL of the But ™, AT
' L e et Agreed ta.

«That the word ¥ be Iiab!;e to’ 1 the 6th line of Sectio;l VI of the Bill
be omutted, and that the following Section be'added as Section X1.”

Agreed ta
XI  “ The word Parent in this Act shall include any person legally
liable to maintain a child.” ° ' '

. Agreed to.
Lel7
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Mr. Premasuat Hemabuat considered the provisions of the Bil} to be
too rigorous, and proposed the following amendments — o

* That the following words be inserted between the words ¢ direct’ and
“such’ in the 11th line of Section IIL . «If such Court, Judge,

v »

or Police Magustrate shall think fit.
Negatwed,

% That word “one’ be substituted for ¢ two' in the 16th lLine of ;he 3rd:
Section, and the word ¢ four’ for ¢ five’ in the 17th line of the same

¥

Section. ,
Negatived

“ That the word © six monthe’ be substituted for ¢ three yeqys’ in the
*15th line of the 4th Section.”

Negatwed.

)

« That the words © if able’ be inseited Letween the words * and"and “ to”
i the 17th Line of the 6th Section.”

Negatied .o

The Bill was then read a second txme. by the Deputy Secretary and

passed .

Mr Scorr asked the Piesident whether the Government intended to
bring in the Bill alluded to in the Proceedings of the Council of the 28th
January 1862, with the view of securing, if possible, the important object of
suppressing the production in the market of Cotton in an unclean state, and
checking the practice of packing Cotton falsely

The Prestpent said that Government having made inquiries into the
ibject of Cotton frauds, found that Act I11. of 1829 had for the last ten
ears, when strictly enforced, been found efficient not only to punish all frauds
>mmutted at Surat and Broach, but to deter men from attempting to commat
1em. It therefore appeared unnecessary to legislate further on the subject
iut Government directed the Police Commissioners to take care that the
ict was enforced in all cases that camé before their subordirates, and the
espectable dealers had every assistance from them 1 bringing offenders to

ustice

It is not the mntention of Government to mtroduce any new Legislative
neasure on the subject, as the merchants have the remedy in their own
1ands , for if they will only unite to bring the offenders forward, Government
vill take care that the law is enforced. ’
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The Presipent then addressed the Council m the following words —

“ I'am now directed by His Excellency the Governor to close this the
first Session of hs Couneil for making' Laws and Regulations

*“ Eight Bills have been laid before you for consideration Of these
gseven have been passed, and one for altering the junisdiction of the subordi-
nate Civil Courts has been withdrawn for fuither consideration, which 1t will
receive before beimng again mtroduced

* Of the Bills which have been passed, three are on subjects of much 1m-
portance The Bill for extending the powers of Mumcipal Commissioners, by
allowing them to assign a certain portion of their Funds to Local Dispensaries
and Schools will extend their means of doing good  But 1ts working must be
closely walched by the Government in order to prevent any abuse of the dis-
cretion now permitted

“ The Bills for the preservation of the Bhagdaree tenure and the 1estora-
gon of the Talookdars, though of application only in a small portion of the
territory subject to Bombay, will, 1t 1s hoped, have the effect of re-estabhshing
1n Guzerat a hody of men holdimng their property on a tenure more mdepend-
ent of Government than that on which the Ryots generally hold

“.The duties of the Council having been new to all of us, we have
of course experienced their mmor difficulties, which henceforth will dis-
appear. However, I hope we have worked satisfactorily and 1n the cause of

good order

“ His Excellency the Governor desired to alter the Rules under which
we first met, g0 as to adapt them to what we find our proceedings requuire,
and the time therefore which we have spent this Session mn preparing those
Rules for his approval, will, I hope, next Session be spared for Laws of more
general application should any'such be called for.

¢« In conclusion, His Excellency the Governor desires me to express to
you his satisfaction and approval of your proceedings, and s thanks for your
attention to your duties, the fruits of which he trusts will be secured for

future generations

“ The Session 1s adjourned to Tuesday the 15th July 1862,

By order of His Excellency the Governor of Bombay in Council,

L .H. BAYLEY,
Deputy Secretary to Goyernment,

Bombay Castle, 26th March 1862, -
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PROCEEDIIGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

AssTracT of the Proceedings of the Council ‘of the Governor
of Bombay, assembled for the purpose of making Laws and Regula-
tjons, under the provisions of the Act of Parliament 24 and 25
Victoria, Chapter 67. !

The Council met at Poona on Tuesday, the 15th July 1862.

t

PRESENT:
His Excerrency Sir H. B. E. Frerg, K.C B., Governor of
Bombayv, presiding. ’

His Excerrency Siz W. R. Mawsrizio, K.C.B.
Tue Honorasre Mg. Frere.

Tue HoxorasLe MR. INVERARITY.

Toe HoxogaBLE THE ADVOCATE (GENERAL

Tue HonoraBrLE Mg. TrisTRAM.

Tur Howorasre Mg. Rustomsze J. JesEEBHOY.
Tae Hoxorasrr Mr. Maprowrow Virrur VINCHOORKUR.
Tae HonoraBLE MR JuGORNATH SUNKERSETT.
Tre Hoxorasre Mr. Romerison,

Trne Howorabre Mg. Scorr.

Tae SECRETARY, AND THE DEPUTY SECRETARY.

Mgr. Arraunr James Lewis, the Advocate General, having been nominated
an additional Member of the Council of the Governor of Bombay, for the pur-
pose of making Laws and Regulations, the resignation of Mr. M. R. Westropp,
Acting Advocate General, of the Office of additional Member baving been
previously accepted by the Honorable Sir H. B. E. Frere as Governor of the

Presidency, took the necessary Affirmation of Office and Declaration of
allegiance.

His Excerrency addressed the Council as follows «—

“ GENTLEMEN,

« | have called you together this day, 1n accordance with the first of the
rules for the conduct of business by this Council, and in pursuance of the
‘adjournment from your last sitting on the 26th of last March.

“ Thereis a considerable amount of important business, which will be laid
before you in the‘course of the Sessions, for although but three Bills have
hitherto been published, there are several in so forivard 4 stateas toadmitof
publication within the next few days Some of them provide for important
additions to the general law, such are an Act for the Relief of Insolvent
Debtors in the Mofussil,—a very important Bill for consolidating and amending
the law under which the Mofussil Police acts—one for the amendment of
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Piison Discipline,—and a Bull to provide for the care of Minors® property, to
which I trust the attention of our Native Colleagues will be partxcularly
directed wish' a view td make it as complete and nseful a measure as possible.

,  “There are also two Bills for extending the jurisdiction of the Small
Cause Courts in Bombay and Kurrachee , and I observe, with special pleasure,
that the Bombay Bill has been taken in hand by one of the addrtional Members
‘of the Counacil, whose thoréugh knowledge of the subject 15 an excellent
guarantee for the production of a useful and practical measure. Thereisalsoa
Bill for bringing Sattara and Canara and other districts under the same
laws which apply to the Bombay Presidency.

* There are three Bills of a Municipal character—
1. To give to the Revenue Commissioners powers now vested m
Government ;
o2 For the better regulation of the Vehar WaterWorks in Bombay ,
and,

3. Tolegalize a cess for local Public Works and Education in Sind.
“ There is also 2 measure similar to that which has been lately enacted in
Bengal, to promote the formation of Roads and Railway Feeders.

¢ There are two Bills of considerable interest to internal commerce,—one
relating to Port Dues in Canara, another to the Registry of River Boats and
levy of Pilot Fees on the Indus.

“ There is also a very important Bill relating to the Bank of Bombay, but
our proceeding with it must depend upon the instructions we receive from Her
Majesty’s Secretary of State and the Government of India

“ One of the mostimportant Bills which will be submtted, is that, to give
legal effect to the settlement of Enam Lands which occupied so much of the |
,attention of the late Governor, and which will, I believe, have a most beneficial \
_effect in defining and securing nights in Iands held free or partially free of |
Land Tax.

¢ ] also hope tobringin a Bill to carry out in this Presidency the Resolu-
tion of the Governor General 1n Council dated 17th October last, relative to the
Sale of Waste Lands, and to the Redemption of Land Tax.

* Under Section 43 of the Indian Councils’ Act of 1861, this measure
must be submatted for the previous sanction of the Governor General, but 1
trust such sanction may be received 1 time to admit of the Bill being intro-
duced this Session.
* It would not have needed any reference to this Resolution, one of the
latest, 1n my humble opimon, one of the rhost useful of Lord Canning’s mea-
- sures, to remind, us of the great loss we have sustained in’the death of the late
. Viceroy,
* I do not now speak of the great national loss, which will be most deeply
. felt by those who had the honour of bemng associated with him i1l the work of

.admmstration during his tenure of office in ‘this country.
)‘*!,1:18 i - ‘& s .
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« . “ We have a special loss of our own, and we could not meet together
here this day as the Council of the Goveinor of Bombay assembled for the
purpose of making Laws and Regulations, without feeling acutely the loss of
him who restored to this Presidency the power of making 1ts own local Laws
and Regulations, and gave to us, the trained servants of Government, the
mestimable advantage of publicly dehberating on all matters of legislation
with men chosen from among the best and wisest of the non-official subjects
of Her Majesty. .

“ The time has not yet come when full justice can be done to Lord Can-
ning’s measures 1 this matter, partly because we have yet to realize the
greatness of the change which he effected.

¢ These Councils, of which ours is one, are yet on their trial.

¢ I cannot do better than recall to your memory what was so well said
by my predecessor in this Government when he first opened this Council,
and beg you to bear in mind what was then stated by one so able., and so
experienced, and so sincerely anxious for the hest interests of India, as Sir
George Clerk. '

“It 15 only by a patient and conscientious discharge of our duty con~
tmued throughout a long series of years, that we can hope to win general
confidence, and establish our character as an important and useful branch of
the administration of this vast Empire ’

“ We must be equally on our guard against neglecting any portion of
the wide range of duty entrusted to us, and aganst the still more dangerous
temptation of over-legislation or of overstepping the hmits of our powers
which have been marked out for us by the Imperial Parhament, or by the
Governor General or Secietary of State

“ I, for one, have no misgiving as to the result. Even in the most re-
stricted sense, ‘the local affairs of so many millions of our fellow-subjects are
matters of real and 1mperial interest even 1n so vast an Empire as that of
England, and when we consider how much wealth, intelligence, and energ)'r
are to be found in the population of this Presidency, what vast forces, material
as well as moral and intellectual, are at work in it esther for good or evil, to the
future of England as well as of India, I cannot but think that the duty of
legislating for such a country to the extent entrusted to us is one weighty
enough to satisfy the most ardent aspirant who ever hoped to mould the future
destinies of his race.

“ Such 1s the importance of the duty, that I trust we shall never fal to
obtain the aid of those best qualified to assist us, among the community which «
18 not otherwise directly connected with the Government of the country.

“ But whatever the result, whether we succeed or not in establishing our
character as a useful and indispensable portion of the machinery of Indian
adminustration, History will tell that to Lord Canaing belongs the honour
of securing for the experiment the great elements, without which, I believe,
success would be impossible. ‘
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“ While still engaged in extinguishing the last embers of the fiery ordeal
through which India had passed 1 1857-58, he had recognized the great
defects of the former legislative machinery. Its excessive centralization, its
exclusive composition, comprnising as it did none but official servants of Govern-
ment, and the absence of those who could speak personally as to the wants and
wishes of the native community. He had proposed a measwie 1n which all
those defects were supplied, and 1n all the discussions which followed he never
swerved frop the great principles he then laid down, and, if we nse to the
occasion before us, 1t 1s to him that we owe the opportunity, for 1t was he who
secured to us the power for localized legislation on all subjects of local nterest,
the admission to the legislative body of non-official members, and among them
of those who can best “advise us as to the opmions and wants of our native
fellow-subjects, above all, to lum we owe that pubhicity of all our proceedings,
without which 1 believe all our other advantages would have been thrown away

¢ 1 witl only further express a hope that our deliberations n.ay be directed
to a result equal to the opportumties we have at our disposa} for promoting the
happiness and welfare of this Presidency and the honour of Her Majesty’s
Government in India.”

The Members of Council having then taken their seats, the Prosipent
said that the first subject for the consideration of the Council was a « Bill to
amend Section 435, Clause 1, of Regilation XIII of 1827 ”

Mr W E Frereexplamed that the Judges of the Sudder Adawlut had
brought to the notice of Government that, under the existing Law, European
British subjects sentenced to hard labour, if confined 1n the Mofussil Criminal
Jails, were obliged to be fettered, but that European prisoners were not put
in irons in the House of Correction in Bombay nbr in England, except when
sentenced to death or in cases of urgent and absolute necessity, of which due
notice must be given to one of the visiting Justices. They therefore suggested
that Europeans should be exempted from fetters in this country as they are
in England. Government, however, being of opinion that sentence of impri-

Bil to amend
Section 45, Clause
1, of Regulation
XI1IX of 1827

sonment with hard labour, or rigorous imprisonment as1t1s now called, should '

not of 1tself mnclude the indignity of subjecting any man to be fettered, had
determined to ask the Council to amend the Law, and the Bill which he asked
permission to 1ntroduce would provide that 1t be permissive and not impera-
tive to fetter prisoners sentencéd to nigorous imprisonment. Mr. Frere moved
that the Bill be read a first time, which question was put and carried Mr
Frere then moved that the Bill be referred to a Select Committee consisting of

Mke. Rustomseze J Jesersnoy,

Mn. MapuowRow VITTUL VINCHOORKUR,

and HiMseLF,
to report at next meeting of Council, which question was put and carped

Mr Juconvata Sunkerserr said he was not prepared to bring 1n the

Bill for making better provision for the care of the persons and property of
Minors i the Presidency of Bombay, and proposed to defer doing so till the

next meeting of Council.

Read a first time
and referred to a
Seleet Commuttee

First reading of
Bill for makmg
better  provision
for the care of the
persons and pro-
perty of Minors i
the Presidency of
Bombay, deferred
till next Meeting.
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The Paestoent put the question whether the consideration of the Bill
should be deferred till the next Meeting, and the same was carned.
The Presipext then adjourned the Council to Wednesday the 23rd instant.

, By order of His Excellency the Governor in Councfz’l

M. J. SHAW STEWART,
Acting Secretary to Government.
" Bombay, 15tk July 1862.

~PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

ABsTRACT of the Proceedings of the Council of the Governor
ot Bombay assembled for the purpose of making Laws and Regu-
lations, under the provisions of the Act of Parhament 24 and' 25

. Victoria, Chapter 67.

The Council met at Poona, on Wednesday, the 23rd July 1862.

PRESENT.

His Excetrency Siz H, B. E. Frere, K.C.B., the Governor of
Bombay, presiding

Hiz Excerrexcy Sir W. B. Mansrierp, K.C.B.

Tue HovoraBie Mr. FrErE.

Tue Howorapre Mr. INVERARITY.

Tue HonoraBLE THE ADvocaTE GENERAL.

Tue HonorapLE Mr. TRisTRAM, . .

Tae HoxorasrLe Mz, Mabprowrow Virrvr VINCHOORKUR,

Tue Hovorasre Mz, JuGoNNATH SUNKERRSETT.

Tae Hoxorasre Ma. RoBERTsoN.

Tue Honorasre Mr. Scorr, and

Tue Depury SECRETARY.

_ The Honarable Mr, Frere presented the Report of the Select Commt-
tee on a “ Bill to amend Section-45 of Clause 1 of Regulation XI1I of 1827.”
His Ex::ellency Sir W, R. Mansriecp said he had an amendment to pro-

pose, but would defer it to the next meeting, when the Report of the Select
Committee would be considered

*

The Apvocats GeNERAL remarked that he also wished to propose an
amendment, and would send notice of it to the Secretary, in accordance
with the Rules. ’

Mr JueonnaTn SunNkerserr, in proposing the first reading ofa * Bl
for making better provision for the care of the Persons and Property of Minors
in the Presidency of Bombay,” said ~— .

“ The Bill which I am going to bring forward in Council to-day 1s,a * Bill
for making better provision for the care of the Persons and Property of Minors
wn $he Presidency of Bombay.” It has been prepared by the Judges.of the
Sudder Adawlut, at the request of Government, and isintended to remedy the
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present defectin thelaw of this Presidency touching the care of the persons and

property of Minors. 1 am glad 1t has fallen to my lot to bring forward this Bull. -

As the law now stands, theré 1s nothing to prevent the natural guardians+of
Minors frum making away with the Minors’ estates. A want of provision to
remedy this defect 1n the law has been much felt ; and this Bill i¢intended to
supply the want,

« ¢« Section 15 enacts, that the proceedings of the Collector in charge of the
estate should be subject to the control of the superior Revenue Authonty Itis
difficult to*see why he should not be subject to the jurisdiction and control of
the Civil Court, as well as any other manager of the Minors’ estates,

. % In Section 18, where it runs, * But no such person shall have power to
sell or mortgage, &c,’ I would add the words, or “ otherwise alienate or dis-
pose of * immediately afjer the word ¢ mortgage,” and this can be done i
Committee I think this addition necessary, because though the estate may
not be sold or mortgaged, 1t may be disposed of in guft, as the law contains no
prohubition against this,— the addition suggested therefore will, n my humble
opinion, prevgnt the estate being so given away, and I think 1t should be consi-
dered whether the same restriction should not be extended to the movéable
property of the Minor,—or to some extent

“I also wish to make another addition, viz. in regard to the marmage of
Minors. It is well known in India that females ripen earlier than 1n a cold
chmate, Befoie the age of 18 years girls are known to have become mothers
of children. 1 think, therefore, that a provision should be made in this Billte
enable a Minor, a female Minor especially, to get marned some time before she
arrives at maturity—for, according to Oriental 1deas and customs, girls cannot
be allowed to remain pnmarried till they attain theage ot 18, Iam my‘seh", I
confess, averse to very early marriages, and have made 1t a rule m my own
family, not to celebrate them~—and I only hope that my tellow-countrymen
who are fond of early marmages will think of the evil consequences 4rising
from such proceedings and desist from such course.

*With these additions, whichsuggest themselves to me at present, I beg to
introduce the Bill, which I trust may be discussed in the Commatee, and out-
side these walls, and I would recommend that a fair time be.allovyed to the
public to come forward, and state their reasons and objections 1f they have any
gsuch in regard to this enactmeut. I therefore move that this Bill be read a
first ime.” , ‘

. The PresmoeNT put the question that the Bill he read a first time, which
was carried.

The Apvocare GencraLsaid he did not know whether it had been consi-
dered that the same pérson might be appointed guardian of the person and
property: The Act seemed drvawn up from the Calcutta Act. The words
4¢ Houses, Gardens, or the Iike” in the 9th Section seemed mot to include
movedble property. Then he did not see any reason for compelling the guar-.
dian of the person to give secunity, He did not think the words of Section 13

\ Lpl9 *

Read a first time
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sufficiently large. The Court sho uld havea general discretion as to costs in

case any proceedings were impropetly taken. He fully concurred in the obser- =

vation of the Honorable Member opposite (Mr Jngonnath Sunkersett)in the
propriety of restricung the nght of ahevation or mortgage. -

au

Then as to Section 29 he should think 1t doubtful whether 18 years was
the proper age. .
As to the last Section, he should like to know why the Supreme Court

was to be excluded ? He did not see why that Court should not have cogniz-
ance of matters respecting Minors residing within the Presidency Town.

The PresipeNT said no doubt these observations would be very valuable
when the details of the measure came to be con-idered ; but as the first reading
of the Bill had been cariied, he would suggest that they should be reserved
till the matter came before the Commttee

Mr. Juco¥narn SunkERsETT sa1d the Bill was so importaut that he thonght
thdt the Report ought not to be made till ample time had been given for the
ciscussion of 1ts provisions—he was inclined to propose three months..

His Excellency Sir W, R. Mawrsrierp said that it was probable the Bill
would be much altered in Commattee ; he therefore thought the views of the
Honorable Mr. Jugonnath Suukersett would be better carried outifa reason-
able time, say a month, were given to the Committee The public would have
a better opportunity of forming an opinion on the measure when the Report of
the Select Committee was published, which would probably embody some of
the alterations which the Honorable Mover and the Advocate General scemed
inclined to propose. ‘

Mr Jvconvata SunkEersert proposed that the following members be
appointed a Committee .—
The Honorable W, E, Frere,
The Honorable A. J. Lewis (Advocate General),
The Honorable Rustomske J. Jeseesnoy, i
The Honorable Maprowrow VirtuL VinCHOORKUR,
And the Mover, . * :
with instructions to make their report within one month from this date.

-

Carried.

-
’

Mr. Tristram said that in pursuance of the notice he had given, he moved
for leave to bring in a “ Bill to abate the Nuisance arising from the Smoke of
Furnacesin the Islands of Bombay and Colaba,” A similar Bill had been in-
troduced 1n Calcutta. The increase of smoke from furnaces now used in the
different mills and manufactories, as well as in numerdus public and private
buldings where machinery worked by steam had been introduced, 13 very ap-
parent. These establishments are on theincrease in the Fort and Colaba,as

~well as the outskirts of the Native Town, a8 any person may readily’satisfy

H

himself,
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' "The comparatively limited space compriced within the limits of the Island
and the dense masses of people residing thereon, seemto render it very desirable
that means should be taken as early as practicable to abate the nuisance and
to prevent 1its 1ncrease, s

Mr TristraM then moved for leave to introduce the Bill.
'L hie PresiorNT put the question, which was carned.
The PagsipLxt then adjourned the Meetingto Wednesday, the 30th

July, at 11 o’clock.

By order of His Excellency the Governor wn Council,

L. H. BAYLEY,
Deputy Secietary to Government.

Poona, 231d July 1862

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY,

'ABSTRACT of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations, under the provisions of the Act of Parhament 24 and 25
Victoria, Chapter 67. )

The Council met at Poona, on Wednesday, the 30th July 1862.

B

PRESENT*®
His Excerrexcy Sin H, B. E. Frerg, K.C.B, Governor of
Bombay, presiding
His. ExceLrescy Siz W R, Mansriewn, K C.B
Tue HoxorasLe Mg. Frenc.
'£ uE HonoraBLE MR, INVERARITY.
Tue HoxoraBLE THE ApvocaTE GENERAL.
Tae HororasLe MR, Tristram. .
Tus HovoraBLE Mr. Rusromies J. Jeseesnoy,
Tue Hoxorasie MR Maprowrow Virtu, VINCHOORKUR,
Tre HovoraBLE MR. JUGONNATH SUNKERSETT.
Tae HoxoraBLE MR RoBERTsON.
Tue Honorasie Mr. Scorr, and
Tue Depury SECRETARY.
His Excellency the PresenT said the first subject for consideration was
the Report of the Select Commuttee ona Bill to amend Section 45, Clausg 1,
of Regulation XIIL,of 1827, )
Mr. Freresaid the Report had been for some time before the Council, and
he moved the Bill as amended by the Stlect Committeebe read a second time.

t

Report of the
Select Commuttee
on a *“ Bl to
amend Section 45,
Clause 1, of Regu-
laton XIII of
1827 considered.
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Amcndment pro-
posed by Mr, Ju-
gonnath  Sunker-
seit,

7

Sir W. MaNSFIELD, in moving the amendment of which he had givenj
' ) PRI » . -
notice, sajd he had been led to consider the report of the Sel_ect Conrxmlftee,

Tad Bl e I

v o e he les
and he thought there had been an omission i the Draft. .

- t + " 21 'h(‘_‘k,""\

In this country, whena British subject was guilty,ofan gffencg?x he ?oiﬂd

not be tried except by English law, and should oot therefore be subject to
penalties by local legislation which may be contrary to that law. kHe.calfe‘Q
attention to the reasons given by the. Sudder Jqf]ggs, and he t}.xought‘the ,AC.E
defective as being wanting in injunction or warning, gnd as being permssive
only when 1t should be imperative ~ Whatever might be the precautions taken
under the Regulations for the securing of Native prisoners, that does not attect
the immunities of the British-born convict as by law secured to him in hjs
own country.

-

He believed that no discretion ought to be given to executive officers.
His own experience was against 1t. In behalf of the unfortunate class of subjects,
who looked to bim for protection, he moyed the insertion of the Clause of
which he had geen notice :—

1

II. “Provided always that British-born subjects sentenced to hard labour
or to rigorous imprisonment or to penal servitude shall not be
secured with fetters, excepting when it may be urgently necessary
so to secure them for the discipline of the Jail or the prevention of
violent or dangerous behavjour,”’,,, . .

Mr. JuconvaTH SuNkERSETT Said that he thought that the Billshould not
be confined toBritish-born subjects, and he propesed by way of amendment that
the word * Prigoners” should be inserted instead of ¢ British-born subjects.”
Mr. RoserTsox said he ﬁmugh much depended on the way in which
prison labour was carried on. He would rather see. the amendment as 1t
origwnally stood. , .

Mr. Rusromsee J. JEseeBHoY said he was in favour of Mr. Jugonnath
Sunkersett’s amendment. ’

3 .

Mr Frere remarked that he differed from His Excellency the Com.
mander in Clnef. It was very desirable that Englishmen should .retain the
liberty they possessin England, in all parts of the world in which circumstances
would permit it, but we must bear in mind that the Jails in this country are
very different from those in England, where, with closed doors and windows,
men may be left in security, but were the doors and windows so closed in this
country, the Enghsh prisoners would be stifled. Somé further security is
therefore required in the open Jails in this coantry, and hence the necessity
that all prisoners convicted of serious offences, Europezn as well as
should be confined in fetters. ) .

His Excellency Sir W, Mansfield’s amendment would meet the case sug-
gested by the Honorable Mr. Robertson, as it allows of Europeans bein g fettered
whenurgently necessary,and the necessity would be most urgent when prisoners
were working in a dense jungle. But he (Mr. Frere) could not see that the
amendment proposed gave any security against the abuse of the discretion with

L R
4
e Yo

(,Native,
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which the Se-sion J udrre 1s invested 1n this country in the contiol and man-
agement of the Jail. The Judge here has control of the Jail, and acth the part
of visiting Justice in England. There you have a visiting Justice within call,
and the Jailor’s powers are circumscribed , here you have no visiting Justice
bLottheJ udwe, whoisfurther responsible for the prisoners’ safe custody, and we
must trust to ks diseretion in the management of the Jail as we would were
he the visiting Justice in England. The Draft diawn out by the Judges of the
Sudder Foujdaree Adawlut was confined to Europeans, bat the Select Com-
mittee to whom itwasreferred thought thatall personsshould beexempted from
fetters at the discretjon of the Session Judge, and hewould not limut the exercise
of that diseretion in the case of Europeans any further than in the case of other
Piisoners. He therefore opposed the amendment

The Apvocate GENERAL was in favour of the Bill as 1t originally stood
without the amendment. It appeared to him much better that the Judge
should have general discretion.  He thought 1t would be an invidious dis-
tinction to single out the Biitish-born subjects as contradistingmshed from the
other subjects of Her Majesty.

His Excelleney Sir W MansrieLp in reply said we were not justified 1n
inflicting on English subjects in India punishments from which they*were
exempt in England.

The pownt which had been noticed by Mr  Jugonnath Sunkersett had
occuried perhaps qmte as strongly to himself when considering his proposed
amendment

The Prrsipent put the question whether Mr. Jugonnath Sunkersett’s

zmendment should stand part of the Bill

The amendment was negatived.

The Presipent then put the question whether the Clause proposed by
Sir W, Mansfield should staud part of the Ball.

The Council then divided.

Ayes ' Noes.
The Honorable Mr. Scorr, The Ilonorable Mr., Juconnarm
The Honorable Mr. TrisTraM SUNKERSETT.
The Honorable Mr. InverarITY, The Honorable Mr. RusroMiee Jam-
His Excellency>it W. R. MaasricLp'|  semeE JEJEEBHOY.
"The Honorable Mr, RoserTson. The Honorable Mr Faere.

. * | The Honorable the Apvocatre GENE-
‘ RAL,

The amendment was accordingly cariied,

The Apvocate Generar moved that the following Clause be added
.to the Bill:—
' III. *When any prisoner shall be sentenced to hard labour
or rxgorous imprisonment, the Court shall, at the time of passing such
sentence, declare .whether euch piisoner shall or shall not be

* secured with fetters.” .
P20

Mr Jugonnath
Sunkersett’s  a-
mendment nega-
tived

S5r'W R Mans-
field’s amendment
carned.

Amendment pro-
posed by the Ad-
rocate General,



Amendment pro-
posed by Mr Scott.

Amendment pro-
posed by the Ad-
vocate General and
Mr Scott carred
Bl recommutted
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+ Mr: Scort was in favour of the amend ment! if 1t would still be cdmpetent
for the C8urt or the Jailor to put on fetters af;er senfence m case of pecessity .’
arising from violent conduct, &c. /¢ Wi
Mr. Tristram would vote for this amendment. # - .
Mr. Inverarrry and Mr. JugoNNaTH SUNKERSETT Were in fa.vonr of 1t '
Sir W. Mansrizep would liké before he yoted to have further. information .,
on thé subjéct of the present practice with regard to fettering prisoners in Jail.

Mr Fuerg explained that as the law now stood, when a Session Judve
passed sentem,e of imprisonment with hard labour, the Convict, as 2 matter of
course, had fetters put upon him when he was recewved into J ail—it was a part
of the sentence - imprisonment with hard labour being 1mprisonment in irons.
This, however, did not prevent the Session Judge, on the recommenridation of the
Civil Surgeon, or if he saw a man as he thought too heavily ironed, irom order-
ing him highter fetters, or to be released from fetters’ altogether.

The B1il, as proposed by the Select Committee, left'it discretional with the
Session Judge t8 place the Convict in irons. Theamendment just cairied re-
stricted the use of fetters to cases of Prison discipline. The amendment now
proposed would make it imperative on the Session Judge to declare when pass-.
ing sentence whether the Convict should be fettered or not ;— that is, it would
give the Judge a power of enhancing the punishment inany case he liked —the
sentence would be of imprisonment with hard labour, with or without fetters,
and the fetters would become an enhancement of punishment, not tnstruments

»

'
%)

;of Prison discipline, to which the amendment last carried evidently intended to

restrict their use in Europeans, and he could not see why there shiould not be
the same 1estriction in all cases ; he would therefore oppose the amendment
of the Advocate General ‘

" Mr. VincHOORKUR Was in favour of the existing law and practice by which
the Judge had a discretion.

The Apvocate GeneraL disclaimed any intention of neutralizing by a
side-wind the amendment of the Commander in Chief.

Mr. Scorr proposed that the following words be added to the Advocate
General’s 'amendment-—* Provided that 1t shall be lawful to put on fetters
inall cases when, after sentence, 1t may be found urgently necessary so to
secure Prisoners for the diseipline of the Jail or the prevention of vxolent or
dangerous behaviour.”

The Anvocare GeNEraL said he had no objection to the addition.  *

The Clause as thus amended was put and carred.

Mr. Frere moved that the Bill be recommutted to a Select Commzttee
consisting of—

Sir WiLLiam MaNsSFIELD, !

The Apvocate GeNERraL,
Mr. Scorr,
Mr. Juconmate SunkEerscrT, and
The Mover,
with 1mstructions to report at the next sitting,
Carried.

-
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* -~ MrTristran said he had been instructed to Uring forward a Bill for the  “Bill for the levy
levy of Port-dues in the Ports of the Noith Canara District. He thought that Pm:'zft“;: i}'og'ﬁ
one or two of the Clauses uught with advantage be amended ; for instance, he Canara Distnct *
wished to know whether a steamer putting in at Sadasheoghur to coal would Furt Readiog
be Liable 1o the. Port-dues contemplated by the Act. e moved that the Bill

. be rcnd u first time,’
Mr RoserTson said hebelieved any steamerstouching at Sadasheoo'hur to
coal have to pay the Port-dues. ’
"The PREsmnN;' put the question whether the Bill be read a first time, Reada first time
and referred to a
Jwhich was carred.’ ¢ : Select Commttee.
Mr. TristaaM moved that the Bull be referred to a Select Commxttee con-
sisting of — ; .
The Honorable Mr. Rosertson,
The Henorable Mr. Scorr, .
The Honorable Mr Rustomske Jamsersee Jeseeswov, and
. The Moves, .
with instructions to report this day fortmght

Carried

Mr. Inverarity said the duty had been cast upon nm of introducing a  « Byli for amend-

Bill for amending the law relating to the Small Cause Court at Kurrachee, 1§ the law relat.
2 mg to the Small

He described the extent of the jurisdiction of the Court, and pointed out Cause Court at
Kurrachee ” Fust
the reasons which had led Government to bring forward the ptesent Bill, and  Reading,
» cxplained 1ts provisions. He thought i1t might be worthy of consideration
whether the proposed ncrease of jurisdiction with reference to the Court at
Kurrachee might not be extended to other Small Cause Courts. He moved

that the Bill be read a first time.

13

Carried

Mr Inverarrry then moved that the Bill be referred to a Select Commit-  Read a first time,
tee consisting df— ‘ ’ ngeczefé;r,:?m:;’e:
The ApvocaTe GENERAL,
) Mr. Rosertson, and
The Mover,

with nstructions to report at next meeting of Couneil
' Carried.

A P i }
The PRESIDENT adjourned the meeting till Wednesday next, the Gth
August, at 11 o’clock. ‘

‘ By order of His Excellency the Governor in Council,

. - L H.BAYLEY,
Deputy Secretary to Government.

Poona, 30th July 1862.
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PROCEEDINGS OF THE LECISLATIVE DEPARTMENT, BOMBAY.

Asstract of the Proceedings of the Council of the Governor
of Bombay, assembled forthe purpose of makmtr Laws and Reou-
Jations, under the provisions of the Act of Parhament 24 and ¥
Victoria, Chapter 67.

The Council met at Poona, on Wednesday, the 6th August 1862.

PRESENT.

His Exceriescy Sir H. B. E. Frezs, I\CB Governor of
Bombay, presiding. Y

His Excriiency Sir W, R Mansriewp , K C. B

Tue HonoraBre MRr. Frere,

Tre HonorapLe MR. INVERARITY,

Tue HonoraBLg Mn. TristRaM,

Tue HonoraBLE Mr. Maprownow Vrrrur ViINCHOORKUR,

Tae HovorABrLe MR. JuconNaTH SUNKERSETT,

Tue HonoraBre Mr. Rosrrtson,

Tue Honorasre Msz. Scorr, and

Tre Derury SECRETARY.

Consideration of The further Report of the Select Committee on * A Bill toamend Section
the further Report

et Conpote 45, Clause 1, Regulation X111 of 1827,” was fead by the Deputy Secretary.
:ﬁ:eza é‘echf,;n 4t5° Mr Frere said that as the Honorable the Advocate General, who is a

»
Clause 1, of Regu-  Member of the Select Commuttee, was unable to attend the Meeting of the
lation XIII of B

1827” postponed Commttee, he proposed that the consideration ofthe Report be postponed

tll vext Counell. 4} next Council. ) )
Agreed to, X
Consideration of Mr Inverariry presented the Report of the Select Committee on“ A
the Report of the

Select  Commuttes Bull for amending the Law relating to the Small Cause Court at Kurrachee.”
on g Bill for amend-

ing the Law relat- The consideration of the Report was deferred till next Coundil.
ing to the Small

Cause Court at
Kl:machee refe':- Mr. TristrAM, in movmg that ¢ A Bullto abate the Nuisance arising from

rctleld till vext Coun-  the Smoke of Furnaces in the Islands of Bombay and Colaba” be read a first

“Bill to abate time, said considerable discussion on the subject took p'Iace in England some
the Nuisance ers-

fog  from the JeAIs ago, and the opinions of the most eminentchemusts of the day weretaken.

?m:}!:e olfiu?nee; An Imperial Act was passed in 1853 (16 and 17 Vict , chap. 128),and a Bill

n e Aslan (o)

Bombay sud Colas founded on that Act was recently introduced ‘inté the Leo'xslatxve Council of

ba, Bengal. He had hittle more to €dd to what he stated when he asked leave
to introduce the Bill, and he concluded by moving that the Bill be read a
first time. ! : e ‘

The motion was ‘carried. ’
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Mr. TrisTRAM then moved that the m]lcw

Select Comrhxttee to consider a‘n& 'report on't AR

ino
5 4 B
he Bull

. a % Mr. Ixvaragry,

3

o Mr. Scorr,
Mr Rosegtson,
Mr. Rusromier Jamsitsce Jesexsnoy, and
Ture Mover,

with instructions to report within a fortnight

’ Agreed to.

Mr. Tristrax presented the Report of the Select Commrttee on « A Bill

entlemen be appomted a

for the levy of Port Dues in the Ports of the North Canara Districts

The consideration of the Report was deferred t:ll next Counail

The Presipent then adjourned the meeting to, Wednesday, the 13th

August 1862,

By order of His Excellency the Governor w Council,

L H BAYLEY,

Deputy Secretary to Government.

Puona, 6th August 1862,

PROCEEDINGS OF THE LEGSLATIVE DEPARTMENT, BOMBAY,

ABstraCr of the Proceedings of the Council of the Governor

of Bomba};.r assembled for the purpose of making Laws and Regu-
lations, under the' provisions of the Act of Parhament 24 and~25,

Victoria, Chapter 67. .

The Council met at Poona on Wednesday, the 13th August 1862

. . PRESENT:

Tae Houomm.s W. E. Frere, presiding

Hrs Extrritncy S W. MawsrieLp, KC B,

Tue HovorasLe Mg Inverarrty,

Toe Honorasie Mg Tristaan, 1
THE Howoganre Mr. RusToMIEE JAMSETIER JeILEBHOY,

Tee Honoranre Mr. Maprowrow VitTuL VINCHOORKUR,

Tae Honorasre Mr. Jnconmm SUNKERSLCTT,
Tre HonokasLe Mr. RoBcrrson,
) rTgm Hoxonrasie Mu. Scorr, and ‘
» ,Tue Depury SECRETARY.

PR »

vt ¢ !

The Presipext said the first subject was the « Further Report of the
Select Commttee on a Bill to amend Section 45, Clause 1, of, Regulation
X111 of 1827.” '

1

LE2l

\

Read afirst time
and referred to a
Select Committe

Consideration of
the Repart of the
Seleet  ( nmmuttee
on a‘“ Bl wor the
levy of Port-dus
in the Poits of the
North (Canart
Distnet’  detorred
till hiext Counail.

)

« Further Keport
of the Select Com-
mittee on a Il to
amend Section 45
( lause 1 of Regu-
Jatlon  XIIT ef
18277 considered

- 4



Amendment pro-
posed by Mr In-
verarity

Carned

il and Amvend-
me it reterred to a
S lect Comnnttes

“ Ball for amenid-
mg the law relating
to the small Cause
Coutt at Ruira-
chee,” agreed to
stand-over sine dee
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He had received a letter fiom the Advocate General, in which he thanked
the Counml for having ad‘;oumed the consideration of the Bill at the last meet+
g 1n consequence of his absence, and stated that he would be unable to attend
this meeting, but that he had no objeutton to the Report of the Select, Com-
mittee being adopted, 1f the Council approved of 1t. .

Mr. Frerr then moved that the Bull, asamended bythe Select Commuttee,
be read a second time ,

Mr. Inverarsty proposed the amendment of which he had given notice,
viz that the following Section be substituted for Section I. of the Bill :»—~ -

1« Prisoners sentenced to haid labour, transportatmn, penal servxtude,

or death, may, when necessary, be secured, at the discretion of the
Session Judge or other Officer in charge, with fetters, handcuffs, or
stocks, which means of restramt may also, when necessary, be used to
secuie other pnsonexs

Mr. Scorr preferied the Bl as 1¢ stood

Mr. Tris1RaM and Mr JucoaNain Sunkerserr wele in favour of the
amendment

sir W R MansrieLo thought it not certain that a Zillah Judge would
clearly understand the real meaning of the proposed amendment, and might
feel bound to take the 1rons off the hundreds of prisoners under s charge,
because he could not accuse them individually of violénce or dangerous
intentions, thus giving great opportunity to the escape of the prisoners. He
alluded to the state of the Tanna Jul which he had personally inspected
He moved that the Bill be referied to a Select Commuttee to consider. the’
verv important ponts respecting Prison discipline raised by the amendment.

-y
!

The Prrs1penT said that he hoped to bring in a Bill for the regulation of
Jails at the next Session, when the whole gubject of Jail discipline would., be
brourvht ander discussion , and he thought,it very destrable that the Bill, as,
amended by the Select Commuttee, should be passed.

Mr. Invenarity’s amendment was then put and carned

Sir W. R Mansri~Lp moved that the whole Bill and the amendment be
referred to a Select Commttee, eonsisting of —

The Honorable Mr Iaverariry,

‘T he Honorable Mr. Scorr,

The Honorable Mr Juconnatn Sunkersert,
The Hongrable Mr, Ronznrsow, and

The Movcn,

with instiuctions to 1eport at the next meeting.

Curmu[

The P'nnsmzm said the next subject was the, Report on «A” Bl for
amending the Law relating to the Small Cause Court at Kurrachee.”
Agreed to stand over sine die, asa reference respecting the Bill had been.

* made to the Fust Judge of the Bomba) Court of Small Causes, to which no
answer Had as yet been received.
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+.The PresipEnT said the next subject was the Re‘port of the Select Com-
mittee on X Bill for the levy of Port-duesin the Ports of the North Canara’
letﬂ.ct, G T [ s .

Mr. TrisTray moved that the Bill, as émengiéd by the Select Commit{eg,
be read a second time. ‘

v
o '

Carried.

The Bill was then read a second time and passed

The PresienT said'the next subject was A Bill for furtheramending
Act XXVI. of 1850." «

Mr. INVERARITY introduced the,Bull, which was to give power to Govern-
ment to depute certain powers ta the Police Commlasxoners, who were confi-
dential servants of Government. ‘

He moved that the Bill be read a first time.
. 'Carried.
» The Bill Wwas read a’ first time.

Mr. INVERARITY ’djen moved that the Bill be referred to a Select Com-
mittee, consisting of—

' " The Honorable Mr. Tristran,
, The Honorable Mr. Rosertson,,
. The fIgnomble. Mr. JuconnaTe Suskgrserr, and
., The Movery .
with 1nstructions to report at the next meeting.
( Carried,

The PresSroENT said the next subject was* A Bill to extend the Jurisduc-
tion of the Bombay Court of Small Causes, ‘and to provide for the appoint-
ment of additiorial Judges of that' Court.’

Mr. Scorr, in mtroducmO' the Bill, said:

¢ The Byll whxch I now beg to bring hefore the Council is one to

estend the junisdiction of the Bombay Courh of Small Causes, and to provide
for the appomntment of additignal Judges of that Court,

* The object of the Bull is to extend the usefulness of the Conrt, and we
have sought to, effect this— - :

i

1s¢.—By extending its jurisdiction to all suits when the amount at issue
« does not exceed Rupees 1,000.
2nd.— By enabling it to take cogmizance of suits involving any amount,
provided that the parties thereto-agree to submit to 1ts decision.
3rd.—By mcreasing the n: umber of Judges.
4th.— By enablmg Legatees or nextof kin, 1n cases when the assets of an
v i Bdtate do not exceed Rupees ,000, to recover by s comparatwe]y
ARY iné<pensive process thair Tegracies or distributive shares against execu-
tors or administrators. )

* Bull for the levy
of Port-dues in the
Porta of the North

Canara Distnct ”
Y

Read a second
time and passed
“Bill fot further
amending Act
XXVI of 1850

First Reading

Read a first time,
and referred to a
Select Committe.

“Bil to extend
the Junsdiction of
the Bombay Court
of Small Causes,

and to provide for
the eppontment of
additional  Judges

,of that Conrt ?

First Reading
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% It will beseen thatthe Bill, to atertain extent, is precigely similar to
that introduced on22nd Maich last into the Bengal Legxslatwe Councxl it is,
however, a much more comprehensxve measure, .

@ Sections I, 111, and V. contain the provxsxons  whereby the jurisdiction
of the Court is extended to suits mvolvmo' an amount of Rupees 1,000,

“ Section I 1s precisely the same as the t:orresponduwr one in the Bengal
Bil}, and it does not scem 1o call for any remark

« Section II1. prévides that when by a set-off of any debt or demand
the amount involved m any suit1s reduced to Rupees®1,000 or less, the Court
shall have jmisdiction, 'This appears to me to be a very important and useful
provision, though it has not been inserted in the Bull brought forward in Ben-
gal. A precisely similar provision -has been made in the Enfrl'sh County
Courts Amendment Act of 1856.

1)

“ Section V. extends the jurisdiction given to the Court by Section XCI.
of Act 1X of 1850, to caseg when the rent due in respect of any house, land,
or tenement, does not exceed Rupees 1,000, and further provides that for the
word ‘owner’ in Sections XCI., XCI1., XCIII, and XCVI, of the said Act,
the words ¢ owner, landlord or other person having right to the immediate
possession of the premises’ shall be substituted. The first Clause of this
Section requires no remark ; the necessity of the second was recently pointed
out in Court by the present able Judge of the Small Cause Court.

“ | may state that, since this Bill was drafted, 1 have ascertained thatthe
Mercantile community of Bombay are i favour of an even greater extension
of the compulsory junsdiction of the Courtthan that for which we have pro-
vided. They believe that the hmit 'might, with advantage, bo extended to
Rupees 2,000, and in this I personally most cordially concur : this pointis one
which will doubtless 1eceive most careful consideration 1, Committee.

“ Section II. provides for the second means by which 1t is sought to
increase the usefulness of the Court.

“Asimular provision 13 made in the 2nd Section of the Bengal Bill, but
the wording of the latter seems to have been taken from Section 17 of Clause
61 of the original English County Courts Act of 1850, repealed by the amend-
ed Actof 1856. We have adopted what appears to be the improved phrase-
ology of Section 23 of the latter Act. .

F ¢

“I can speak from personal experience of the boon which the passing of
this Section will confer on the Mercantile community. '

* Sections X, and XI. provide for the appomtmenf of additional J ud«re
Even as the Court is at piesent constituted, I believe that the work i is far t00
greatfor the present Judges to overtake, andi ifseemns therefore ab=olutcly neces-
sary to provide assistants. It may also be considered destrable it certamly
Seems to me necessary —to increase very consxderabl_g the emoluments of the
Judges. The fees of the Court already amount to a large sum; they will be
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greatly increased under the extended jurisdiction, and will, I conceive, amply
suffice for all necessary increase of salaries. 'Ths point I would urge upon the
careful consxderatlon of the Commattee to which the Bill may be referred

“ Sections XII.,XIII and XIV, provide that all smtsinvolving a greater
amount than Rupees 500 shall be tried before a Barrister Judge, and that
in any case in which Jumsdlctlon is given by this Act, appeal shall, under
certain provisions, lie to the High Court. These provisions are hased on the
recommendations of the present Judges of the Supreme Court. The Sections
themselves have been adopted from the Enghsh County Courts Act.

¢ Section XV, also adopted from the same Act, provides that the right
of appeal may, by mutual consent of both.parties to a suit, be abandoned.

s Secnons XVIL to XXII have been framed on the recommendation of
the Judges of the Supreme Court, but a somewhat more extended jurisdiction
has been given than that which was proposed by them. These Sections have
been adopted from the Irish Act 14 and 15 Vict. « Chapter 57,

“ Since this Bill was framed, an elaborate report has, I beheve, been
received from the present Chief Judge of the Small Cause Court, and I have no
doubt it will contain many very valuable suggestions for consideration m
Commuttee.

“ I now beg to move that this Bill beread a first. time,” ]
Sir W. MaxsrieLn said he should Like to make same observationg on See-
tions 10and 11. He did, not see why,an invidious distinction should be mad¢
in regard to a distinguished Service by prescribing that the Chief Judge of
the Small Cause Court should necessarily be a Barrister Judge, or forbidding
the Cyvil Service Small Cause, Court Judges.from trying the cases of a valug
exceeding 500 Rupees. He thought that, now that the High Courl; was thrown
open to Civil Servants, who were in this respect put on a par with the Barrister
Judges, except the Chief Justice, and considering that Zillah Judgeshadalways
been chosen from that body, no such distinction should have been made. He
paid a high tribute t6 the services of those Officers (the Zillah Judges), and said
he believed that suhstantial justice had beenr generally admlmstered by them,
to which ample testimony had been borne by a late learned and distingwished
Chief Judge of the Common Pleas. A’ distinction which was intelligible
in the case of the Chuef Justice, was quite the reverse in the sphere of a Small
Cause Court, in which the business was confined to unimportant cases of an
insignificant value, as compared with those disposed of in the Zillah Courts.
. The proposed measure called to his recollection a saying of a very learned
person, who, while admitting that substantlal justice’had been 'rendered
by the Civil Servants, remarked that theu' innings ha‘d lasted 100 years,
and others would have thar turn now, He would not oppose the first
. reading of the Bill, but beg«re(l to call the attentlon of the Honorable

Member, Mr. Scott, to the pomt
Yeapgy t



Read a firat time,
and referred to &
Select Commuttee

Amendment of
the Rules propos-
ed by His Excel-
leney Sir W R.
Mansfield.

Carried,
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¢ . Mr. Beorr 4aid that, looking to the prowsxons with regard to rlght of
appeal, he woulld gladly adopt His 'Excellency-the : Commandér-m . Chief'§
puggestions. 3 Lo

. The motion, for the first rgadmg was theq camed.

The Bill was then read a first time. | .

Mr. Scorr proposed that the Bill be referred tcr a. Selecy Commiutee,

consisting of— , . .
His Excellency Sir W. R Mmsmm.o,

The Honorable Mr. FHErE, * *
‘ s - The Honorable Mr. Lewis,
‘The Honorahle Mr. TrisTRAM,
The Honorable Mr JUGONNATH SUNKERSETT, and
The MovERr, )

with power to consider the report of the Chief Judge of the Small Cause
Court, and such other reports, &c., as may come before them, and to call for
such, information as. they may | consxder desirable, to report within a
fortmght.

1

?

Cartied. ‘

His Excellency Sir W.. R. Maxsrierp said it had been brought to the
notice of Government that considerable delay in the business of the Council had
been caused by the existing rules ; what with the necessity for translation into
the various Native languages, and the length of time required to elapse after
Reports, &c., had been furnished to Honorable Members, the Council had
hitherto been doing httle more than  marking time.”

It appeared unnecessary that a Bill relating to Sudasheoghur should be
translated into Mahratta, or that one relating to the Small Cause Court at
Kurrachee should be translated into Canarese. But in all cases of general im-
portance, or involving any general principle, the Bulls would be translated mto
all the languages.

He explained the variousalterations he proposed, and mentioned that as
he was fipishing the Draft of his proposed amendments, His Excellency the’
Governor chanced to honour him with a viat, when His Excellency was
pleased to approve of them. There were two clerical alterations in Rules 14
and 27 which he begged to make, and moved that the Rules, as amended,
be adopted by the Council. .

' Carried. .

. The Pnnsmgm then adjourned the Council to Wednesda} next, atsuch
hour as the Governor should d1rect

1

] [ AN R

By order Qf His Excellency the Governor in C’ounczl
y Prer L.-H. BAYLEY, *
- - Deputy Secretary to Government.

Poona, 13th August 1862. DL ’

(ol .

3
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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.
AssTRrACT of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws'and Regula-
tions, under the Provisions of the Act of Patliament, 24 and 25

Victoria, Chapter 67. “
#The Council met at Poona, on Wednesday, the "Oth August 1862.

PRESEN T:

His ExceLiency Sir H. B. E. Fn;ms, K.C. B,, Governor and
President in Councll presiding,
His Exczr.wncv Sie W, R. Mansriern, K.C.B.
Tar ﬁonounm Mr. Frere,
Tue Honorasre Mr. INvERARITY,
Tue Honomm.n MR, Taistranm,
Tue Howorssre Mz. Rustomsee J, JereEsnor,
Tue Honorasre M. Maprowrow VirTuL VINCHOORKUR,
Tue Hoxorasre Mr. JuconNatH SunkerserT,
Tae HonorasLe Me. Rosertsow,
Tre HonorasLs Mr. Scotr, and

"+ Tuae Derury SecrETARY.

The “ Further Report of the Select Committee on a Bill to amend Section
XLV Clause 1 of Regulation XIIL of 1827,” was read by the Deputy
Secretary.

On Section II. bemg put, the Apvocart Generar said he thought the
Section was completely useless, as the 1st Sectionof the Bill had been altered.
He thought there was ho distinction between the two Sections. ’

. Sir W. R. MawsrieLp considered there was a very great difference. The
Ist Section had been very carefully worded, and he had more than once pomnt-
ed out since this discussion arose the distinction between the two classes of
Prisoners——Natives and British-born subjects. He differed entirely from the
Honorable the Advocate General, and he trusted that the 2nd Section would
be allowed to stand. -

‘Mr. W. E. Frere-observed there was a very marked dustinction between
the two Clauses. ‘¢ ;

The Apvocate GENERAL said he would not press his objection

The 2nd and other Sections, as amended by the Select Committee, were
thent agreed to,'and the Bill, as amended and reported on by the Select Com-
mittee, was read a second time and passed. 2 :

The Report of the Select Committee on a  Bill for amending the law
relating to the Small Cduse Court at Kurrachee’ was considered.

* On Section 1st the Prestoent put the following amendment, of which
Mr, Frere had ngen notice :— ‘ -

“ Further Report
of the Select Com-
mittee on a Bill to
amend Section 45
Clause 1 of Regu-~
lation XIII, of
1827, considered.

Agreed to

Bill read a se-
*cond tme and
passed.

Report of the
Select Commuttee
on a “Bil for
amendiog the law
relatmg to  the
Small Cause Court



at Kurrachee” con-
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Negatived

Section I, as
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Amendment pro-
posed by Mr In.
veranty
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« That the first Section stand in the form in which it originally stood,

and that the following Section be added to the Bill:— b

4 e . P
[SANC VRGeSO S

“ Section VI, Words in the singular number, ang words in the mascu.
line gender, shall be understood to include several persons as well as one
person and females as well a5 males, unless there be something iu the context

repugnant to such construction.”

Mr. Frere said his object was to prevent useless verbiage. .

The Apvocate GeNeraL said that the proposed amendment would

introduce about three times the number of words into the Bill.

He thought

the amendment was a httte hypereritical.

é

The Council then divided on the question that the amendment stand part

of the Bill :

Ayes—4

His Excellency Sir W. R.MansrieLp,
K.CB. .

The Honorable Mr. Frere,

The Honorable Mr, Rustomsze Jam-
SETJEE JEJEEBHOY.

The Honorable Mr. Mapuowrow Vir-
TUL VINCHOORKUR.

Noes—6
The Honorable Mr. INVERARITY.
The Honorable the Apvocate GENe-
RAL, '

. The Honorable‘Mr. TRisTRAM.

The Honorable Mr. JuconnaTa Sun-
KERSETT. *
The Honorable Mr. RogERTSON.

The Honorable Mr. Scorr
The amendment was accordingly negatived.

The question whether Section 1., as amended, stand part of the Bill was
then put and carried.

Sections II., III.. and 1V. were passed.

The following amendment, of which Mr. InverarrTY had given notice,
was then put :—

“'That the following Section be inserted in the Bill, as amended by the
Select Commuttee, and that the 4th and 5th Sections of the said amended Bill
stand respectively the 5th and 6th Sections thereof .—

“ There may be appointed one or more Deputies to the Clerk of the said
Court as occasion may require ; and such Deputy Clerks
may perform all orany of the duties of the Clerk of the
Court as the Court may direct.”

Deputy Clerks may be
appolnted

Mr. InveRARITY 82id, since the Bill was before the Council, a proposition
had been forwarded to Government, and favourably entertained by them, of ex-
tending the Small Cause Court tgroughout the Zillah of Kurrachee. A sub-
sequent Act No, XIL, of 1861, t“an Act to amend Act XLIL of 1860,” pro-
vided for the appointmént of a Clgrk of the Court, and by the 5th Section his

duties were defined, It becomes therefore necessary to introduce a Section
having reference to Deputy Clerkas.
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Sir W, R. .Mansrisep said he did not see that there was any Clause
authorising the Small Cause Court Judges to go on arcujt. He thought 1t
open to question whether, under the provisions of Act XLIL of 1860, such
power was given

The Apvocate GENERAL supported the Clause proposed to be inserted by
the amendment, and stated his opinion that the Government had the power,
under Section VIL and VIIL of that Aect, to direct the Small Cause Court
Judges to go on circuit.

Mr. Inverarrry said he thought that those Sections were amply sufficient
to enable the Governmert to increase the jutisdiction in the manner proposed.

Sir W. R Mawsrierp said he only wished to guard against the possibility
of there bemng any doubt on the subject, and that 1f the Counail was of opinion
that there was no foundation for the objection, he would withdraw it.

The Presipent then put the question whether the Section proposed in the
amendment of Mr. Inveranity stand: part of the Bill as Section V., which
was carried.

Section V in the Bill amended by the Select Commlttee was passed to
stand part of the Bill as Section VI

The second reading of the Bill was then postponed to the next meeting of
the Council. .

On the Report of the Select Commuttee on a # Bill to abate the Nuisance
ansing from the Smoke of Furnaces in the Islands of Bombay and Colaba,”
being Preéented, Mr. Tristram said the Report had not been circulated in
sufficient time to enable 1t to be considered this meeting. He had discovered
since the Bill was prepared that 1t might cause imeonvenience if 1t were t6 take
effect from the Tst August 1863, and therefore proposed to postpone the com-
mencement of the Act till the 1st January 1864.

»  Mr. W. E Frere thought the Committee should state i their report
what amendments thay had made to avoid the trouble of having to ga through
a long Act, and compare the Sections word by word, for the purpose of disco-
vering what alterations had been made

The Presivent saxd that in future amendments as they were to stand 1n
the text should be printed in 1ta11cs, and all omissions and alteratioris as they
stood 1n the original Bill should be printed in the marginopposite insmall type

The consideration of the « Report of the Select Committee on a Bill
for further amending Act XXVL of 1850 was deferred till the next meet-
ing of the Council

¢

Ll
Mr Jugonyarn Sunkerserr said the Report of the Select Committee on
a < Bull for making better provision for ghe care of the Persons and Property

Carned.

Second Readmyg
postponed to the
next meeting

Report of the
Select Committee
on a ““Bill to abate
the Nwisance ars-
1ng from the Smoke
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Mr. W. E. Frere said the Report would be printed, and in the hands of
Honorable Members by Saturday next, and it could therefore be considered
at the next meeting.

The Presipext put the question, whether the period of reception of the
Report be extended to the 27th instant.  °

Carried. . ,
Mr.'Scorr, in introducing a « Bill to promote the Construction of Lines
of Communication as Feeders, to Railways, Highroads, Navigable Ruvers,
and Canals,” said—

“ The objects and reasons of the Act have already been laid before the
Council and the publie, and it does not seem necessary that I should say any-
thing in support of them. They speak for themselves, If the provisions of the
Act be taken advantage of, as I trust they may, we shall ere long see a marvel-
lous change in the means of-transport to the Coast of the bulky and valuable
prodace of the interior—a change which will greatly cheapen that produce to
the consumer, and lead, though indirectly I believe, to its great increase. One
of the great cries of late ygars has been forimproved means of communication
1n India, and those who have been so loud in uttering these, will, I trust, not be
backward in coming forward to supply them, now that Governlnent provides
such facilities for their doing so—facilities calculated not oﬂly to benefit the
publie, but to give profit to themselves.

¢ I will shortly sketch the purport of the Bill. Itis provided therein that
any pergon desirous of constructing any work, such as those to which the Act
apphes, may, on satisfymng Government as to the public utility of his scheme,
its bond fide nature, and his means of carrying it out, obtain, under certamr
needful restrictions, the Jand necessary for the construction of the works, This
land will be taken by Gevernment under the provisions of Act VI. of 1857, but
1t shall only be so taken after every facility for objection has been given to
parties whose interest may be affected by the proposed works, and after due

provision has been made for the satisfaction by the promoters of their just
claims for compensation. '

“ Sundry provisions follow, inserted with a view chiefly to the protection
of the interests of the public, and in great measure such as, I believe, will meet
with the unanimous approval of the Council. One or two Clauses, the 15th

for instance, will, I think, require careful revision, but this can perhaps be
better considered in Committee, '

L]
-

“1 beg to move that the Bill Be read a first time.”

|l

The Bill was then read a first time.
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Mr. Scorr proposed that the Bill be referred to a Select Comtfuttee, _ Referred to
¢ onsisting ofm— , , N , . Belect Commutt
' The Hohorable Mr Inveramiry,

The Honorable Mr, RoszrTsqy,

The Honorable Mr. Tristraw,

The Honorable Mr. JuconnaTh SuNkEerserr, and
The Mover. .

with 1nstructions to report within a week
’ Carried.

The Presipent adjourned the meeting till Wednesday next the 27th

August, at 3 o’ clock p.u.
L]

A

By order of His Excellency the Governar in Council.

, L. H. BAYLEY,
Deputy Secretary to Government,

Poona, 20th August 1862.

)

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY

ABSTRACT of the Proceédmgs of the Council of the Governor
of Bombay, assembled for the plirpose of making Laws artd Regula-
tions, under the provisions of the Act of Parhament 24 and 25

Victona, Chapter 67.
The Council met at Poona on Wednesday, the 27th August 1862

PRESENT

His Exceriexcy Sz H. B. E. Frerg, K.C.B., Governor of
Bombay, presiding.

His Excerrency Sir W R, Mansrierp, K C.B.

Tur Hoxorasre Mr. Frerg:

Tae HoworaBrLE MR. INVERARITY.

Tue HonoraBre Mg. Tridrram.

Tue Hovorasiz Mr. Rusromsze J. JEseEBHOY.

Tue Howorasre Mzr. Mabprnowrow Vrrrur VINCHOOREUR

Tae HonorasLE Mr Juconwathn SuNKERSETT

Tue Hoxorasrz M. ROBERTSON.

Trz Honorasre Mg. Scorr,

Anp TtHE DEPUTY SECRETARY ,

The Deputy SeCRETARY said he had received a Petition signed by 874 Petution
persons in Dharwar, praying that a Bill for the abolition of Hindoo and
Mahomedan Law Officers in the Districtw Courts be not proceeded with.

The Petition was ordered to be transferred for consideration to the Judieial
4 i

N

Department.



Bull for amend-
g the Law relat-
mg to the Small
Cause Court at
Kurrachee, read a
second time and
passed.

Report of the
Select Committee
ona “ Billto abate
the Nuisance ars-
ng from the smoke
ot Furnaces, &ec”
considered .

Ameundment pro-
posedby Mr W
E Frere

Negatived
Sec. 1 amended

Mr W Frere's
motion that the
consideration  of
Section III, be
deferred

Negatived

92

Mr. InvERaRITY moved the second reading of the “ Bill for amending
the Law relating to the Small Cause Court at Kurrachee,” which was

1
0

carried, and the Bill passed. -

LA

The Report of the Select Committee on *“a Bill to abate the Nuisance
arising from thie Smoke of Furnaces in the Islands of Bombay and Colaba™
was considered. .

On the question whether Section 1. stand part of the Bill, Mr. W, E.
Frere said he thought it very desirable to leave out the enumeration of the
various Manufactories, and he moved by way of amendment that those words
be omitted.

The PresipENT put the question that the words be omitted. -

The Counal then divided *

Ayes—3.
The Honorable Mr Frege.
The Honorable Mr. Mapuowrow
Virrur VINCHOORKUR.
The Honorable Mr. RoperTson. |

Noes—8.

His Excellency Sir W. R, MansrieLD.
The Honorable Mr. IxverarITY.
The Honorable Mr, TrisTraM. :
The Honorable Mr. Rr,s'rommn Jam-

SETJEE JEJEEBHOY.
, The Honorable Mr. |,
SUNKERSETT.
) The Honorable Mr, Scorr.

The amendment was therefore not carned
At the motion of Mr. TrisTraM, * January 1864” was _substituted for
“ August 1863 in the first line of Section I. of the Bill, and in the 25th lie
of the same Seetion.

On the question whether Section II1. stand part of the Bill, Mr. Frexe
said he thought there was a material deficiency in the wording of the Section.
He could not understand what the Section meant, The former part contra-
dicted the latter part of the Section.

The PresivenT said he coyld not see any difficnlty in the Section. He
thought 1t sufficient ,

On the motion of Mr. FreRE the Presndent put the questxon whether the
consideration of Section III. be deferred.
The Council divided :
Ayes—3.
His Excellency Sir W. R. MaNSFIELD.
The Honorable Mr. Frerg.

The Honorable Mr, Jucoxnata Sux-
KERSETT.

JucoNNATH

Noes—6.
The Honorable Mr. INveERARITY.
The Honorable Mr. Tgristram.
The Honorable Mr. Rusromsee Jan-
SEEE JEJEEBHOY.
The Honorgble Mr. Mapmowrow
VirroL VincHOORKUR, | .

The Honorable Mr. RoBEerTsSON,
‘The Honorable Mr. Scort.
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My Frerc then moved that the further consideration of the Bill be
adjourned till next meetin’d.

The question was put and carried

The report of the Select Commuttee on a Bull for further amending Act
XXVI. of1850” was then considered.

Mr. Inverarrty said that before Section 11. was considered he wished to
call attention to two lettershe had received a few hoursago. They were from
the Revenue Commissioner Noithern Division, and suggested an additional
Section to the Bull, providing for the appointment of certain Government
Officers as ex-officco Members of Municipal Commissions established under
Act XXVI. of 1850. Mr. InveErarrry moved that the following Section be
added as Section 1I. of the Bill - —

- II.  All Collectors, Sub-Collectors, Assistant and Deputy Collectors,
Mamlutdars and Mahalkurries shall be ez-officio Commissioners of every
Municipality within the limits of their local jurisdiction, and the following
officers shall be ez-dfficto Commssioners when resident in any City, Town, or

Suburb, 1n which a Municipal Commuission is or shall be estabhshed, viz .—,

The Executive Engineer of the Distriet.

The Civil Surgeon.

‘The Superintendent of Police.

The Assistant Supenintendent of Police.

The Deputy Collector ot the Sudder Station.

The City or Town Fouydar ”

The PresipeNT said as no notice had been given of the amendment, Lie

thought 1t would be better to postpone the consideration of the Bill untl the
next meeting, which was carried. )

The Report of the Select Commuttee on a * Bill for making better provi-
ston for the care of the Persons and Property of Minois in the Presidency of
Bombay”” was then considered. ‘

Mr Juconyata Sunkerserr said that as the report had net appeared 1n
the public prints, the second reading of the Bill should be deferred to some fu-
ture period. He therefore moved that the report of the Select Committee with
the Bill as amended by them be republished in the Government Gazette, and
stand for contideration at the first meeting of the Council after the 23rd
September next .

Carried

The Report of theSelect Committee on ** a Bill to promote the Construc-
tion of Lines of Communication as Feeders to Railways, High Roads,
Navigable Rivers and Canals” was then considered

On the question whether Section 1V. stand part of the Bill, Mr Frere
proposed that the word “ language” be substituted for the word * direct” in
the 16th line, which was carried.

-

>
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On Section VIII. Mr. Frere suggested that the words “Public Raillway
Company” 1n the 6th line be omitted, and the follox’ving be mnserted .—* Com-
panies bemng owners of the Railway,” which was cariied.

On Section X1II. Mr. Fkere said he would prefer the omission of the
word ‘ private ”” in the last line but one of the Clause, which was carried.

On Section XVI. being put, Mr. W. E Frere thought that there ought
to be a penalty provided 1n cases where the orders of the Goveinment were
not obeyed, and on his motion the consideration of Section XVI. was postponed
to allow of a Clause being prepared.

On the question whether Section XXI., stand part of the Bill being put,
Mr. W. E. Frere suggested that the word “ quarries” between the words
“local” and “or” in the second line of the section, and the word * quarry”
after the word “mine” in the 10th and 18th lines of the same Section be
inserted, which was carried, and the remaining Clauses passed. '

Mr. Scorr said the Committee had not begn able to prepare their report
on “a Bill to extend the Jurisdiction of the Bombay Court of Small Causes,”
and he asked that a further week be given, which was carried.

.

2 L3

v Mr. Rosertson, in 1ntioducing the  Bill to facilitate the adjustment of
unsettled claims to exemption from the payment of Government Land Reve-
nue, and to regulate the succession to, and transfer of, lands wholly or partially
exempt from the payment of such Revenue in those parts of the Bombay
Presidency which are subject to the operation of Act XI. of 1852 of the Legis-
lative Council of India,” said ~—

¢ The subject of the Bill which I have the honour to-day to bring before
the Council, has been prominently before the public for a considerable period
and its object, as explained inthe ‘ Statement of Objects and Reasons,” publish-
ed with the Draft, is to legalize a Summary Settlement which has been effected
during the past year with those holders of land exempt from the payment of
Land Revenue whose lands are not held on political tenure, or subject to con~
ditions of service in those districts to which Act XI. of 18521is applicable, and
whose titles to such exemption remained still to be adjudicated under the
provisions of that Act.

“The payment of Land Revenue may be stated to be the normal con-
dition om which land is held inthis country; and the right to challenge all
exemption from such payments is a right which, not only Native rule has
always been held to be inherent in the Government, but which this Govern-
ment, in cnacting Laws and Regulations, has from the first reserved to 1tself
under certain forms and conditions, In the General Code of 1827. drawn,
up under the Government of the Honorable Mounstuart Elphinstone, this
nght was clearly land down, and if Hounorable Members will refer, to that
Code, they will there find it stated, 1n Chapter IX. of Regulation XVII?, what
constitutcd good and sufficient titles to exemption from the payment of Land |
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Revenue. And I would here desire to remark, that1t 1s mportant for a right
understanding of the present question, to distinctly bear ut 1aind that the
inquuries which have been conducted into titles to ahenated holdings did not
+in the least affect the rights ofoccupancy, but w@e simply intended to ascertam
whether or not the clam to exemption from the payment of the State dues or
to recerve those dues from the occupants of the land was good and vahd
. “But to return,1f Honorable Members will refer to Regulation XVII of
1827, Chapters 1X. and X., they will there find stated—

““ 1stly —On what grounds titles to the exemption from Land Revenue

might be considered admissible; and

“ 2ndly.—~The Rules under which claims to such exemptions are to bq

examined and decided upon. b

“ Not ?nly will 1t be percerved from this, that 1t 18 competent for the
Collector of a'District to call upon the oceupant of land, wholly or partially
exempt from the payment of revenue, to prove hus title to the exemption, but
that the onus of establishing his title was thrown upon the holder or claimant,
and that ever since the acquisition of the country by the British Government,
‘inquiry and the right to challenge their claims have hung over all holders of
rent-fiee lands who had not obtained the formal adjudication on, and recogni-
tion of, their claims, provided for in Section XLV, of Regulation XVII, of

“1827. Theinquiries which it will thus clearly be seen it was intended should
be made into each claim to exemption from Land Revenue demands, were
conducted at first, and fora long period, in a desultory manner—cases bemng
taken up from time to tume only as the other onerous and numerous pressing
duties of the Collectors would permat.

“ As an apology for the neglect of inquiry in the earlier years of our
admnistration, I may perhaps be permitted to state, that the collection of
the revenue was then a mbst laborious duty, requiring such personal atten-
tion on the part of the Collectors and their Assistants in the supervision of all
1ts details, both to protect the ryotson the one hand from extortion, and the
Government on the other from corrupt influences ; and that in addition to the
Land Revenue the Collectors had to supervise the collection of the transit and'
town duties, as also of the Mohturfa and other taxes.

““Consequent on this state of things, a special agency was, 1in 1843,
appointed to eorduct the necessary inquiries 1n the Sputhern Maratha Country.
This was a step 10 the right direction, as it not only tended to subject to the
payment of revenue all lands unauthorisedly held exempt, but as calenlated to
offer a speedy removal of doubts and unceitainties with regaid to their titles
on the part of all whose claims to exempuon were good and sufficient

“The special agency on commencing its duties found that the first thing
to be done was to systematically arrange and classify the voluminous State
Registers and Accounts of the late Government, which contained acomplete
record of all the ahenations of the public revenues, and furmshed the most
ample means of testing and verifying the authenticity of all recogmised claims —
but which records had fallen into much eonfusion  Owing to the necessity
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of airanging these recoids, and 1 consequence also of the ‘tedious scrutiny
wluch had to'be made 1n each case, to test not only the authenticity of the
documentary evidence produced before the Commussion, but to obtain evidence
1f poss.ble also on behalf of tRose claifnants who had no documentary evidence
1 their possession, or to discover connecting links 1n the chain of evidence
which many weie unable to produce, the progress made by the Commission
(the eatension -of whose inquiries throughout the Presidency was approved by
the Supreme Government in 1850) was so slow, that, in a general review of
the progiess, and of the probable future duration of the inquiry which was
made at the close of 1856 by this Government, in complhiance with a call made
mpon 1t by the Supreme Government, this Government came to the conclusion
that to bring the mquiry intoInams to a close within a reasonable period, one
of two courses only was open to them-—viz. eitler to adopt a plan which had
ongmated with Major Wingate, and to assess the whole of the Inams indiser:-
minately at 25 per cent of the Survey Assessment, or to prosecute vigorously
and completely the investigations which had fur some years been in progress
in the six Collectorates of the Deccan, and to do the same in Guzerat and the
Concans, foregoing 1nquiry into those of the lowest value and most numerous
class, and contenting themselves with serutinizing the titles of those which were
higher 1n value and fewer in number.

“ Honoiable Members will here see the first germs of a Summary Settle-
ment  In consequence, however, of the disturbances which supervened shortly
after the submission of these proposals to the Goveirnment of India, the ques-
tion recetved no further consideration until 1859, when the Bombay Govern-
ment, anxious to bring the protracted 1nquiries of the Inam Commission to a
close, and to reduce 1f poss:ble the expense of this costly agency, submatted to
the Supreme Governwment details of a scheme which finally found shape 10 the
Bill which was laid before the *Legislative Countil of the Government of
India some fifteen months ago, and which was read a second time on the 6th
July of last year, at which stage of the proceedings 1t was referred to a Select
Commuttee for consderation  But before the Committee had made their
report, the Act for constituting Local Councils became law, and the question
being considered one of a purely local eharacter, the Bill was returned in order
that 1t might be considered by this Council.

““ Inthe meantime, however, the Bomhay Government, desirous to lose no
unnecessary tume in carrying out the measure, whereversit could be carried
out in anticipation of the passing of the Bill then before the Government' of
india, duected the Revenue Commussioner of the Southern Division, to make
an offer of the Summary Settlement on the terms which had been approved
by the Government of India, and sanctioned by Her Majesty’s Sceretary of
State, to the holders of lands exempt from the payment of revenue in the six
Collectorates of his Division, 1n which the state of the law was considered to
be such as to render it unuecessary to wait for legislation in the matter

“ And this leads me to explam that the claims to exemption from the
payment of land revenue in this Piesidency may be broadly divided 1nto two
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~classes, according to the laws wherewith they may be adjudicated. I have
already adverted to the Code of 1827, and shown how 1t reserved to Govern-
ment the right to 1nvestigate all claims to exemption, and laid down the rules
and forms of procedure ueder which the inquities were to be conducted. By
this Jaw, which is the law in force to the present day with respect to all suck
claimsin Guzerat and the Concans, the adjudication of the claims 18 vested 1n the
Courts of Cavil Justice, the original jurisdiction resting with the Collectors ,—
but thmdexsh, the Deccan, and the Southern Mahratta Country, which,
from the peniod of their acquisition nntil 1826, were admipistered by a separate
Commissioner( the first Commissioner bemng theHonorable Mountstuart Elphin-
stone), 1t was specially previded in bringing these Districts under the Reguls
tions of 1827—~by Regulation XXIX of 1827 and Regulation VII of 1830—
that the cogmizance of the Civil Courts was not to extend to claims against
Government on account of Inams.

‘ When the working, therefore, of the Inam Commission was fully
sestablished, 1t was found necessary to gnact for its gurdance a Code of Pro-
cedure, whereby the Officers of the Commission might regulate therr decisions
on the cases which might come before them for trial This led to the enactment
of Act XI. of 1852, which 1s the Jaw at present appheable to the trial and
adjudication of claims to exemption from the payment of Land Revenue in the
Distriets I have just enumerated, and n all Districts which may have been
more recently annexed to this Presidency.

* This law, although 1t has been much decried, will be found by those
who willattentively consider its.provisions without bias, to be framed 111 a spint
of great liberality, which throws upon Government the entire onus of disproving
the title of holders or occupants of rent-free lands. -

« “As, however, this law will, I trust, shortly be almost a dead letter, 1
should be uselessly taking up the time of*this Council were I to allude
further to 1t in this place than 1s sufficient to enable Honorable Members to
understand 1n what respect the law for the adjudication of chams to exemption
1 the older Provinces differs from that i force in the Southern Districts, and
which differences the Government considered to be such as to allow of
their proceeding in the latter Districts with the settlement without delay,
and why, 1n consequence of the action thereupon, 1t 1s now necessary to
introduce a separate Bill, for the Districts of the Presidency which are
subject to the operation of Act X L. of 1852, leaving the question of the applica-
tion of a similar measure to the holders of ahenated lands 1n Guzerat and the
Concans for separate disposal. The object of the present Bill 1s sumply to give
legal effect to the agreements which have on the one part been entered into
by the [namdars, and by Government on theother It has been explained in
the printed ¢ Statement of @bjects and Reasons,” which accompany the Draft
Bill, that out of 40,878 holders of land, on whom wrotices were served, the
settlements had, up to the 30th April last, the date of the latest return sent 1n
tq the Government, been completed i the case of 38,764 holdings, a result

. thch.mll. I trust, leave Little doubt on the minds of this Council, that the
Le25



98

settlement has proved, generally, 1 may say universally, aeceptable te those
mterested ; and in saying this, I beg 1t may be borne 1n mind that the option
of demanding a formal inquiry, and of obtaining, on establishing a good title,
entire exemptior from the payinents which the compromise 1 poses, was opeu
£0 eVETY ONE, aer . . . ‘ CL "

“The necessity which lay upon the Government to devise some, such
settlement as that provided by this Bill, in justice to holders of alienated
revenue, who have been for a long time kept in a state of macertainty as
to thewr position owing to the slow progress made in the inquines into
their titles, will be apparent, when I explain that, with a Commission costing
ap round figures a lac of Rupees per annum, the largest number of cases
disposed of jn. any oue year in the Southern Division was 1,298, so that at
thus rate 1t would have taken thirty years to dispose of the claims of the 38,764
with whom the settlement as above explaned has been already completed.
To ncrease the Commission so as to pursue the mvestigations into rent-free
holdings throughout the Presidency, that the inquiries might be completed
within a reasonable period, would have required a pressure which would have
produced an amount of excitement which it was undesirable to bring about—
and financially such an increase to the establishment was out of the question
The only course therefore left open to the adoption of Government was to
effect a summary settlement whuch shoultf take the form of a compromuse of the )
right of the State to make nquiry 1ato the title of Alieneeg for a moderate
payment.

‘It seems hardly necessary to enter into any great detail in respect to
the provisions of the Act,as the settlement for which 1t provides has been almoss
entirely completed, but there are one or twe points on which I will buiefly
touch. But before domng so, I would observe that the present Bill is sub-
stantially the same as the Bill tntroduced into. the Calcutta Council, the
alterations now made in the latter consisting merely 1n the omission of one
or two Sections or Clauses which are unnecessary in a settlement, which is, 1t
way be saud, already in effect, and Clauses which, although apphcable to
Guzerat and the Coneans, are uncalled for in a Bill intended for the Districts
subject only to Act X1I. of 1852 To proceed then, taking the first Section,
I would notice that the settlement has been confined to unadjudicated cases,
I am aware that out of doors it has been strongly advocated that the
settlement should have been extended to cases which have already been
adjudicated unfavourably to the holders ; I cannot, however, see the-justice of
this, for these claims have been proved to be bad, and 1t would be un_)u;;t
towards the general public to burden the State Revenues with charges upon
them to the receipt of which the elaimants have no good title; and I may
add that Her Majesty’s Secretary of State hassdistinctly refused 'to allow -
the admission of these clums. But I may state that the Govérnment
have under consideration a proposal whereby 1t 13 intended to admit to the
benefits of a more permanent title those cases i which the enjoyment of
Ahenated Revenue has been guaranteed. for one or more generations‘ox;ly, =

! -
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* Sectjon II. provides, by the payment of a Nuzzerana, for the conversion
of the holdings 1nto hereditable and transferable property. Thisisa very valu-
able concession, for under all Native grants succession to Inams and snch hike
holdings are generally restricted to the heirs male of the grantee, or some 11+
dividual or individuals mentiouned 1n the deed of grant By the provisions 1n
question, however, the inheritance to alienated lands will be extended to collate-
tal heirs, and holders will be able to willaway or otherwise dispose of their lands
as they may think fit It may be my duty hereafter to propose an amendment
on'the Nuzzerana Sections of the Bill, but I reserve for the present farther
allusion to this point.

“ The right to demand a tral and adjudication of therr titles is reserved R
all olders by Section VI Opintons have varied as "to whether this option
should have been given, hut this option has been considered 1n conjunction with
the alteration to which I shall 1n the next place advert, made by desire of the
Government of India and the Secretary of State 1n Act X1, of 1852, the law
apphcable to the Districts to which this,Bill apphes. 1 confess I myself wBuld
bave preferred to see no option left, because the object of the measure 1s
summaiily to get rid of the necessity of proceeding further with the mnves-
tigation of claims to exemption from payment of Land Revenue

“ In Section X. an important change 1n the law above refersed to, with
respect to the adJu'(llcatlon of claims in the Districts to which this Bill applies,
has been made® By Act XI of 1852, as I have already explained, the onus
of disproving the titles of the holders or occupants of rent-free lands was
thrown on the Government; but here a return to the provisions of the Code
of 1827 has been made, by throwing the burden of proof, in cases in which
the parties may demand mquiry, upon the claimants themselves

“ In conclusion, ¥ may state that in dealing practically with this question,
the Government. have on all doubtful ponts leant to the side of hiberality—
admitting to the settlemeat all claims in which appeals agamst decisions
adverse to the claimants lay undisposed of before Government, and extending
the terms of 1t to land found to be 1n the ocgupation of Inamdars in excess of
their recorded holdings, whichexcess might fairly and without hardship have
been at onge subjected to the payment of full assessment

* Beggnng the Council to pardon me for having occupied so much of
their time, I beg to move the ﬁrst’readmg of the Bill, viz -* A Bill to facilitate
the adjustment of unsettled claims to exemption from the payment of Govern-
ment Land Revenue, ‘and to regulate the succession to, and transfer of,
lands wholly or partially exempt from the payment of such Revenue mn those
parts of the Bombay Presidency which are subject to the operation of Act
X1. of 1852 of the Legislative Councl of India.

The Bill was then read a first time. +

Mr. JuconwaTH SuNkErserT said that considerable time for discussion
should be given, and that 1f a translation of the *Honorable Mover’s speeth
were given, it would be of great service.

Fead & first time.
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On the motion of Mr. Rosertson, the Bill was referred to a Select Com-
mittee, consisting, of — CL
‘ The Honorable Mr. InyERARITY,
The Honorable Mr. Mapaowrow Vitrur VINCHOORKDR,
The Honorable Mr. TrisTRAM,
The Honorable Mr. JugoNNaTH SUNKERSETT, and
The MovEr, .
with mstructions to report at the first meeting after 23rd September 1862, the
Report of the Select Committee, together with the speech of the Honorable
Mover, being translated 1nto Mabrathi and Canarese. :
Sir W R. MawsrizsLp said that after what had dropped from Mr. Jucon-
Narn Sunkerserr, the public might suppose that a novelty was berng intro-
duced, whereas, 1n pdinf of fact, the Bill was merely a Bill of indemnity to

. g

'legalize what had been already carned out during the last eighteen months

Mr Scorr asked whether Government intended to proceed this Session
with the Bank Charter Act, or, if not, when Government intended to proceed
with the matter’ *

The Presiptntstated that no further step could be taken, pendjng the
receipt of instiuctions from the Secretary of State, to whom the matter had
been referred, and under whose ¢onsideration 1t still was

The Presipext then adjourned the meeting to Wednesday next, the 3rd
September 1862, at 3 p m.

. By order of His Excellency the Governor ' Council,

. H BAYLEY,
Poona, 27th August 1862 Deputy Secretary to Governument.

PROCEEDINGS OF THE LEGISLATIVE DEPARTMEN’T, BCMBAY,

ABSTRACT of the Proceedings of the Council of the Governor of
Bombay, assembléd for the purpose of making Laws and Regula-

tions, under the prowisions of the Act of Parliament 24 and 25
Victona, Chapter 67

The Council met at Poona, on Wednesday, the 31d September 1862

PRESENT. ¢
His Exczrieney Sir H. B, E Frene, K.C B, Governor of

Bombay, presiding
His ExceLiency Sir W. R. Mansriern, K.C.B.
Tae HonorasLe Mr Frerg, *
Tue Hovorasre MR, INvERARITY,
Tue HonorasLE TE ADVOCATE GENERAL,
$ms. Ifilonomau: MRr. TrisTrAM,
#E HonoraBLe Mn. M
Tuc HoNorasrLe Mr Rl?sxﬁ;‘;vkl:;o.v]:X;LTT:I;E‘;I;CH&RK"R’
) . LI EEBHOY,
Tue HovorasLe MR, JuGONNATH SUNKERSETT,
Tue HonorasLE Ma. RosEerTson,
Tue HonoranrLe Mg, Scorr, and
Tue Derury SEcRETARY.
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The consideration of the “ Report of the Select Committee on a Bill to
abate the nuisance arising from the smoke of Furnaces in, the Islands of
Bombay 4nd Colaba” was resumed

The following amendment, of which ‘Mr Frere had given notice, was
put .—

% That the following Section be substituted for Section III of the Bill as
amended by the Select Committee —

IIT “Itshall, for the purposes of this Act, be competentfor a Magistrate,
or the Municipal Commissioneis of Bombay, to appoint a person or
persons, who shall be thereby authorised to enter any premuses to
which the provisions of this Actshall apply, and inspect any Furnaces
therein , and 1f the owner or occupier of the premises, or 1f the Agent,
Foreman, or other person employed by such owner or occupier shall
1efuse to allow their premises to be inspected by the person so autho-
rised, 1t shall be lawful for any Police Officer or Constable authorised
by the order 1n wiiting of a Magistrate, with or without any assistance,
to enter into and upon any building or premises in the Town and

. Subuibs of Bombay, in which any furnace may be, or in which any
noxlous trade or business may be carried on, and to examine into the
construction of such furnace, and into the manner of carrymg on such
trade oy busivess, and any person obstructing any such Police Dfficer
or Constable 1n the execution ofany such order shall, upon asummary
conviction for suchoffence before a Magistrate forfert and pay any sum

. not exceeding 500 Rapees ”

Mr. Frere said that as the following clause of the Bill rendered the
authonty of a Magistrate or the Municipal Commussioners necessary before any
proceedings were taken under the Act, he thought 1t desirable that Magistrates
or the Municipal Commussioners should have power to appoint the person to
enter premises and nspect furnaces

dir W R Mawsrieep said he thou ght that the expression * a Magstrate”
was not sufficiently definite

The Apvocate GeNERAL thought there was a miscarnage in the 3rd
Section. He considered that perhaps the best plan would be to adopt the
amendment

Mr RosEerTtson said that he thought the power of authorising persons to
enter premises should be limited to either the Municipal Commissioners or to
the Chief Magstrate, but that he would suggest it should be conferred on the
former

The 2 question was put whether the words « a Magistrate or” be omutted
from the second line of the Section proposed ta be substxtued for Section 111

Carried.

The question'was then put.whether the amendment of Mr Frere with the
words © a Magstiate or”” omutted stand part of the Bill

Carred.

L P26

Consideration of
the Report of the
Select Commuttee
aon “a Bill to abate
the nuisance aris-
ing from the smoke
of Furnaces, &c”
resumed

Amendment pro-
posed by Mr W
E Freie

Proposed Clause
amended

.
Mr. Frere's
amendment car-
ned,



Sections 4, 5, 6,
and 7, as amended
by the Select Com-
mittee, passed.

Second Reading
postponed

Cousideration of
the Report of the
Seleet Commnttee
on a “ Bill for fur-
ther amendmg Act
AXXVI of 1850,
1esumed

Anendivent pro-
posed by Mr Inve

Tary,

102

Sections 4, 5, 6, and 7, as amended by the Select Committee, were passed.

Mr. Tristran said that as 1t was desirable that the Bill should p'ass, and
the amendment made was clerical, he would ask the President to sfispend the
Standing Orders.

The Presipent said he thought the amendment made was more than
merely clerical, and that he would prefer not to suspend the Standing Orders

The second reading of the Bill was accordingly postponed to next meeting.

The consideration of the “ Report of the Select Commuttee on a Bill for
further amending Act XXVI. of 1850” was resumed.

Section I, as amended by the Select Commuttee, was agreed to

The following amendment, of which Mr. Inverarity had given notice,
was put —

“That the following Seetion be inserted as Section II. of the Bill as
amended by the Select Commuttee, and that Section II. in the amendegd Bill
stand 1n the Bill as Section III. '

«I1 Al Collectors, Sub-Collectors, Assistant and Deputy Collectors,

» Mamlutdars, and Mahalkurries, shall be ez-officio
Commussioners ofevery Municipality within the hots
of their local junisdiction, and the following Officers
shall be ex-officio Commussioners when resident inany
City, Town, or Suburb in which a Municipal Commission is or shall be
established} iz — ‘

Certain Officers to be ex-
officrs Comnussioners of Mu.
meipahties

¢ The Executive Engineer of the Distriet.

* The Civ1l Surgeon.

“ The Supermtendent of Police

“The Assistant Superintendent of Police.

* The Deputy Collector at the Suddet Station
“ The City,or Town Foujdar

Mr InverariTy explained the'objects of the Bill and amendment.

Sir W R. MansrieLp would like to inquire whether the proposed Clause
would not give too great a number of Government officers, and therefore cause
the Municipality to assume the appearance of Government machinery for taxa-
tion. It must be remembered that the influence would Le one of patronage
and superior education as well as of number. * He thought it doubt{ul whether
the Clause would not deprive the Town’s people of the power of expressing
their opinion. ’

. ar
dir. Jugonnarn SunkErserT thought the proposed mncrease of Government
influence too great,
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Mr. Rosertsox suggested that the difficulty might be met by limuting
the number of ez-gfficto membersn each Mumecipal Commission to one-third
of the whole number of Commissioners.

The Presipext said bis own melnation was 1n favour of having ex-officio
members, but not 1 such a propoition to the non-official members as to over-
nde them  He quite agreed that some hmitation should be placed on the
number. , '

The question was then put whether the following Proviso be added at the
end of the Section proposed in the amendment of Mr. Inveranty —

*“ Provided that the ez-officio Commssioners shall not at any time exceed
the proportion of one-third 1n number of the non-official Commussioners of any
Municipahty.”

Mr InverariTy’s amendment with the above mentioned Proviso was then
put and carried

Section 111. was then passed

On the question whether the Preamble should stand (the Preamble of the
Bill), Mr Frere said 1t would require alteration in consequence of a new
Section being added to the Budl. '

The following words were then added to the Preamble after the words
“ Act XXVI of 18507 —

“ And to make provision for certain Officers to be ex-officio Members of
Municipal Commuissions.”

The consideration of the ¢ Report of Select Commuttee on a Bl to pro-
mote the construction of Lines of Communication as Feeders to Railways,
High Roads, Navigable Rivers, and Canals, so far as relates to Section XVI,
of the Bill, was resumed .

“The following amendment, of which Mr Frere had given notice
was puf —

“ That the word ¢ order’ be substituted for ¢ direct’ 1n the 12th hne
of Section X VI, of the Bill, and that the following be added at theend of
the 16th Line, within a certain time to be specified m that order in case
of wilful failure on the part of the Company to comply with that order,
they shall be hable to a fine not exceeding Rupees Five hundred for
every day that they fail so to do,”

and carried.

On the amendments of which Mr Inverarity had given notice being put—

Mr Inverawrry said thatsince the Bill was printed, he had been 1n com-
munication with one of the most experienced and eminent authorities on all
subjects connected with Railways on this side of India, and the valuable sug-
gestions of this authority had been embodied 1n the amendments which he
begged to propose’ )

Sir W. R. MawsrizLp had some doubts whetherona point of order, now that
the report of the Select Committee on the Bill had been agreed to, the Counail
could admat the amendments u1ll the second reading of the Bill was moved.

.
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s On the question whether the amendments of the Honorable Mr, Invera-
rity be now considered, the Council divided : . S

Ayes—4 Noes—6
The Honorable Mr. InveRARITY) His Excellency Sir W. R. MaNsFIELD,
The Honorable Mr, TrisTRAM. K.CB. .

. The Honorable Mr. Frere.
The Honorable Mr. Lewis. .
The Honorable Mr. Rusromses Jan-
SETJEE JEJEEBHOY.
The Honorable Mr. Mabuowrow
Virrur VINCHOORKUR.
The Honorable Mr. RoserTson.
The question whether the Bill be again referred to the Select Commuttee
who had reported on the Buill, to consider the amendments proposed by
Mr. Inveranty, was then put and carried .

The Honorable Mr. JuccoNaTH SuN-

KERSETT.
The Honorable Mr. Scorr.

»

On the next order of the day, viz. the Report of the Select Commuttee on
a “ Bill to extend the jurisdiction of the Bombay Court of Small Causes, and
to provide for the appointment of additional Judges of that Court” being read —

The Abvocate GENEraL said the Bill had been almost recast in Com-
mittee  His avocations elsewhere having prevented his considering the report,
he moved that the period for. receiving the report be extended to the next
meeting of the Council

The Presipent put the question whether the period for the reception of
the Report be extendéd to the 10th instant )

: < .
Carried. .

+  Mr Frere said he wasnot prepared at present te introduce the * Bill to
enable Magstrates to depute to subordinate Magistrates power to try certain
offences pumshable under the Penal Code, and to enable district Police Officers
to try certain minor offences specified in Chapter 14 of the Indian Penal Code.”

He would do so at the next meeting, when he also intended to introduce
two Police Bills

The first reading of the Bill was then postponed to the next meeting

Mr. InveRarITY, m introducing the  Bill for the Reglstry of Vessels and
levy of Pilotage fees on the River Indus,” spoke to the following effect .—

“ The navigation of the Indus has long been declared fiee to all nations,
but 1t still remains to secure that navigation from all undue nsk. The obsta-
c]es. which the River Indus offers to navigation are twofold. These are the
difficuluies presented by the main stream and the difiiculties met with at the
entrance and n the branches of the Delta. .

“ Among the first 1s the difficul
1nundation,
mules in bre
which bank

ty of controlling the stream, During the
the waters of the Indus in some places spread over a surface of 15
adth, and dunng their subsidence it 18 never a matter of certainty

the current of the stream will most affect. Any thing imaginable
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in the shape of irregularity scarcely comes up to the truth in regard to the
eccentricities and caprice’of the Indus. Three times within the memory of
existing man has Kusmore n Upper Sind been washed away Twice have
Gobla and Bustanee shared the same fate. When the Rookun road was fiist
lined out some ten years ago, it was miles from the river, two embankments
put up to protect the country from the encroachments of the river have since
been cairied away; and at the present day a stone might be thrown from the
deck of a passing steamer into the staging bungalow built on the side of that
road. Lower down the nver, between Tatta and the sea, there are standing 1n
the centre of the stream somie rocks which not many years ago were some dis-
tancenland. Bes:ides this difficulty of control, there are difficulties of clearance
Frequent shoals, uncertain situation of channels, and foulness of the river bed,
all present obstacles to safe navigation. The mere grounding of a boat 15
sufficient to raise a shoal, to divert the current from 1ts course, and create a new
channel. Durng theinundation many trees are carried down and deposited,
and during the low season many trees topple with the banks on which they
stand m the stream, and there in a short time become firmly inbedded.
These sunken trees are obstacles from which danger is most to be apprehended,
because no attention of the navigator can effectually guaid agamnst them It
will be within the recollection of some at this Board that, but a few years ago,
a youag and accomplished Officer of Engineers lost his life by his boat coming
in contact with a sunken tree some miles above Hydrabad. It will not be
forgotten that the ill-fated * Meteor” les at the bottom of the river irrecover-
ably lost, and more recently the Sté¢amers ¢ Lawrence” and ¢ Chenab” were
both snagged, but by great exertions were both happily saved. Thus 1t came
to pass that a consideration of risks and of the large and increasing develop-
ment of trade on the river induced the Government to imtiate a system of
conservancy, and the Steamer Z Asgsyria” has, during the past low season,
been successfully employed in clearing and improving the navigable channel
by removing sunken obstructions. T¢ provide something'towards the expenses
of this conservancy, a Registry fee on boats plymng on the Indus has been
imposed, to the satisfaction of all concerned.
« But besides ‘these difficulties which affect the main stream, there are
the difficulties met ‘with at' the entrance and 1n the branches of the Delta
Here are seen the combined effects of the inundation and the South West
Monsoon, 1 low, shelving mud banks intersected with continually shifting
channels. A gystem of Pilotage has here been organised, and while the
navigable channels are marked out with posts, beacons are echibited on pro-
minent ponts to give the general direction and bearings. Towards the
-maintenance of an Establishment for Pilotage and Beaconage purposes, small
pilotage fees, miginally fixed as regards native craft by the traders interested,
are levied to the satisfaction of all concerned.
« “Opinions have been invited from Sind, and to-day 1 have seen a letter
from the Commissioner, who reports that the Kurrachee Chamber of Commerce

give the Bill as now presented 1ts cordial support, and that the Registry and
Le 27 . N 5
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Pilot Fees give general satjsfaction. . With these few remarks, I beg to move
the first reading of the « Bull for the Registry of Vessels and leyy of Pilotage
Fees on the River Indus.”” . ,
The Bill was then read a first time.
Mr. IxvERAsRITY moved that the Bill should be referred toa Select Com-
mittee consisting of —
The Honorable Mr. RoserTson,
The Honorable Mr. TristraNM,
The Honorable Mr. Scorr,
The Honorable Mr. JuconNATH SUNKERSETT,
The Honorable Mr. RustoMiee JaMsETseE JEJERBHOY, and
The Movzs, :
with instruetions to report at next sitting of the Counals

. Carried.

Mr. ScorT, 1n moving for leave to bring mn a “ Bill for the better sup-
pression of Frauds in the Cotton Trade in the Presidency of Bombay,” said .—

1 make the motion, of which I have given notice, with some httle diffi-
dence, because Government withdrew the measure on the same subject, wh;ch
they had intended to bring forward at the last Session of the Council, and
because I am aware that the opinion is held in high quarters that any legista-
tion! such as that which I propose is unnecessary. In thisI cannotagree. On
the contrary, 1 am convinced that some interference by Government is absolute-
ly necessary,and my conviction in this respect s, I believe, shared by the whole
mercantile community of Bombay. I do not speak of the European mercan-
tile communmity only, but of the better class of the native merchants, who,
equally with their European brethren, are sufferers by the universal system of
fraud which appears to pervade our cotton trade. ‘

“ Rule 13 provides that a member moving for leave to bring in a Bill shall
be at iberty to state concisely his reasons for so doing. I shall endeavour to
abide by the striet reading of this rule, but I erave the forbearance of the
Counal +f my remarks should appear a littletoo lengthy. I know, as I have
said, that objections are entertained to any legislation on this subject , and I
should be glad 1f a short statement ofthe case, as1t appears td me, should so far
disarm these, that the permission I now ask for may be accorded, and an oppor-
tuuity afforded hereafter for the full discussion of the whole subject in Council

* The subject of Indian Cotton has attracted much attention of late, and
much more information with regard to the trade is probably now in the pos-
session of oulsiders than has ever been the case before. I question, however,
whether itis generally known, or at any rate generally believed, thatatno time
within thelast ten years has the adulteration of Indian cotton been carried to so
great an extent as during the past twelve months. *I am careful to speak of
ten years only, because for that period I can speak from personal knowledge.
At no period has the improvement of the quality of Indian cotton been of s;ch
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vital importance as of late, at no period has the trade'itself been of such vital
mmportance both to this country and to Europe, and at no period within my
recollection has the adulteration of the staple been so0 great and so ymversal.

« Adulteration is effected 1n many ways, Compta cotton used to enjoy
the unenviable notoriety of being full of: seed, while Broach and Dhollera
bales used to be weighted with stones and dirt. In the past year all have
retained their own failings, and have besides appropriated those of their neigh-
bours: Compta has been as seedy as ever, and as dirty as Broach and Dhol-
lera often used to be ; Broach and Dhollera have been dirtier than for many
years past, and the former especially, as seedy as Compta almostever was  So
far I have spoken of one kind of adulteration ; another, and perhaps the more
serious, is adulteration by the mixture of one kind of cotton with another,—
the mferior with the superior,—and the sending them to tharket in such pack-

_ages as have hitherto been distinctive of the superior quality. The Oomra-
wuttee name and the Oomrawuttee docra have been usurped by the somewhat
similar, but short stapled and dirty cotton of the neighbouring province of
Kandeish, Verawul aud Mangrole have deserted their old docras, and come to
market in bales fashioned to represent those of Dhollera and Bhownuggur,
and sometimes bearing these names n native characters upon them. The New
Orleans seed cotton of the Southern Mahratta Country, commonly known
as * Dharwar Saw-ginned,” and from which so much was expected i the way
of raising the character of Indian cotton, has latterly been of the most wretch-
ed description : much of it 1 the common indigenous cotton, but much of 1t
has never seen the Dharwar Districts at all, but has come from Kandeish

“ While on this subject, I may mention asingular eircumstance which s
within my own knowledge. The firm to which I belong had some years ago
large cotton ginning establishments 10 Kandeish. These we have not been
working lately , but the machinery 1s still standing and I last season permutted
an old agent of ours to use 1t 1 ginning cotton for the neighbouring sowcars.
A considerable quantity of Kandeish cotton,—~very poor cotton too,~—as report-
ed to me at the time, was thus ginned, and-yet, strange to say, not a docra of
Kandeish ginned cotton eyer appeared in Bombay : it left Dhurrumgaum for
Bombay, but never appeared there for sale underits own name. I have found
it, I believe, 1n Dharwar docras over and over again, but no Kandeish ginned
cotton was to be boughtas such in the market. I mentioned the matter to our
agent, and on his taking the sowcars to task, they, laughingly admtted that
they knew their cotton was used to adulterate, ar to represent the superior
Dharwar growth. )

I trust I have now shown that the evil exists, and thatit is so great as to
demandaremedy. Astothisremedy, I have been told— Lst, that 1tis supplied
by the present law , and 2rdly, that the merchants of Bombay can supply 1t
themselves, As regards the first point, it might almost be enough to say that
there inyst be something singularly msuﬂic.lent in laws which not only do not
check the ewils which they were mtended to prevent, but permt their great
mcrease. These laws,as faras1 have been able to discover, consist of Regula-
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tion 111, of 1329, and Act XV of 1851. The first of these was, I believe, a
dead letter for npwards of 20-years. It was then, in 1850, on the urgent re-
presentations of the Chamber of Commerce, and with good f:ﬁ’ect, putn force
at Broach by the Jate Mr. J. M. Davies: It has not, as far as I know, been
since acted on, except in a case where I believe, owing to 1ts non-application
to certamn districts, the executive officer was held by Government to hateex-
ceeded his powers in attempting to put its provisions in force.. The Begulation
contains two great Jefects }—1st, there isa doubt as to whether it 1s applicable
to any part of the Presidency except Guzerat, to which, according to the pre-
amble, it is specially intended toapply , 2nd, 1t only permits of the confiscation
and destruction of adulterated cotton when the loss *“ can be made to fall upon
the person or persons who have been convicted of having committed the fraud.”
This, I believe, renders the Regulation practically useless, and 1n this opinion
I believe the executive officers of Government will agree.

“Then as to Act XV, of 1851 ; this only refers to the Islands of Bombay
and Colaba. Its provisions are good 1n so far as they go, but there have been
great difficulties in the way of putting them in force. Inthe first place it has
been felt by all that they fail to reach the guilty parties. They may punisha
Bombay cotton dealer, but in so doing they may inflict a grievous wrong upon
him, for they do not go beyond bim, or enable him to reach the up-country
dealer by whom he has probably himself been victimized  This consideration
has, I beheve, prevented in great measure any attempts to put the law in force.
1 only know of one attempt to do so on the part of an influential European firm,
and 1t was met by a combination among the dealers not to sell any cotton what-
ever to the parties i question. Such a course was not, under the circumstances,
extraordinary or altogether inexcusable, but it was productive of very
serious inconvenience and loss to the firm of whom I have spoken, and who
only endeavoured to avail themselves of the laws provided for their protection,

““ o far regarding the existing laws, which have certainly failed to provide
the required remedy. “They have been almost useless, but their very existence
affords an argument for the further legislation which I advocate. If any law
be necessary, let us have one which has some pretension to being effectual. If
nohe be necessary, then expunge from the statute book those which now
uselessly encumber it. Now, as regards the assertion that the merchants of
Bombay can themselves supply the remedy, they are told that they can doso
in twoways .—

1st.—By refusing to buy adulterated cotton.

2nd.—By going themselvesinto the producing districts, and there buying

the cuppas or the cotton direct from the ryots.

“ As regards the first point, Ifear I could not, without going greatly into
detail, explain fully the almost powerlessness of the exporting merchant. Take,
however, an ordinary case. An English house commissionsa Bombay firm to
puichasé on their account 1,000 bales, say of Broach &otton. The Bombay firm
contracts for this quantity often necessarily months in advance of delivery.
‘When the cotton comes to Bombay, and is tendered to the purchasers, it isfound
tobe adulterated What thenare they to do?—~decline torecerveit,and endea-

LY
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vour to buy in the open market on account of thesellee? This advice is easy
to give, but difficult to follow. In the first place, if good cotton be procurable,
there 1emains alonglingeringlaw-suit against the original seller, n which suc-
cess hinges on the proof, often most difficult, of adulteration, and 1n whuch, 1f
successful, the plaintiff must often feel that he1s dealingsomewhat harshly with
the defendant. In the second place, 1f, as m the past season, there hasreally
hardly,been any good cotton to be had, there remains the lawsuit as before and
other very serious complications. The English house claims its cotton, which
the Bombay firm, trusting to the Bombay dealer, has undertaken- to supply,
and if the cotton be not forthcoming, serious claims for damages may anse. In
practice, then, 1t has been found to be almost absolutely impossible to carry on
the trade, except by making all bargains, with Enghsh houses on the one hand,
and with Bombay dealers on the other, for eotton of a certain growth, and of a
fair average quality of a certain season’s crop  When adulteration 1s the rule,
and the exceptions are rare, where then is the remedy at all?

* As regards the second point, the estabhishment by European firms of
agencies i the up-country producing districts for the pupose of dealing direct
with the ryots, here I freely admit lies the remedy for many of the ewils of which
I complain, and for many more than I have referred to. No one can con-
sider the establishment of such agencies more desirable than I do myself, no
one can anticipate from them greater benefit than I do. Without them I do
not think that we shall ever get to the root of the evil, or effect any material
improvement in the quality of Indian cotton. Believingall this, and admitting
this, I must stll emphatically declare that no prudent European merchant
dare, in the existing state of the law, establish such agencies on a large scale
without some system of easy registrations of contracts, and without some sum-
mary law for the enforcement of contracts, criminal or otherwise I don’t much
care , he would be going to certain loss. This opens a large question, on
which I must not enter, but the subject is one upon which I claim to speak
from experience.

“ The firm to which I belong is the only one on this side of India which
has attempted such operations on a large scale, and in my own earlier career
in India I had a great deal to do with their management up-country. A
history of our doings is on the records of Government, and I need not enter

‘upon 1t here. Suffice it to say that after fighting agamnst all difficulties for

ten years, after expending large sums in machmery, and in the mmportation
of foreign cotton seed, &c., we were obliged to withdraw our agencies, and
abandon altogether a large sum in outstanding advances. What caused our
failure? The want of a system of regustration of contracts, and the want of
some means of summarily enforcing these. Give us these, and we will com-
mence again, and so will many others. Without them we can do nothing.

“ I order to enforce my argument on this point, I may be permitted to
state one ease, taken also from our own experience. On the 6th May 1852,
we contracted with a person in the Dharwar districts for the delivery of a
certain guantity of cotton, and, according to custom, paid half purchase money
inadvance. Hefalled todeliver,and we sued upon thecontract, We obtained

Lr28 '
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a decree in the Sudder Ameen’s Court on 23rd November 1853, and on
appeal.n ithe Judge’s Court on’27th lj'ovembe}' 1853. ““The: defehdast then
appealed to the Sudder, and his appeal was dismissed with costs on 30thJanuary
1857. His property was then attached, and glmost simultaneously he died,
Claimants then rose up against the attachment.” We again obtained decrees
in our favour, and an appeal was again made in August 1861-rten years’
fighting for a paltry sum, which would have been abandoned long ago, sage that
we objected to being done. This is an extreme case, but it has occurred, and
might occur again ; I have endeavoured to show, then, that the evil exists, that
the law does not provide a remedy, and that we cannot find a remedy for our-
selves. 1 thereforeask leave to endeavour to provide one by further legislation,

. “The Act which I purpose to bring before the Council will be very similar
to one which was, on'the 16th January 1858, introdueed in the Legislative
Council of India by the late Mr. LeGeyt, and which was subsequently
withdrawn. It cannot be brouglit forward this Session, but [ think the delay
will be of advantage rather than otherwise, for the subject is a very difficult
one, and I hope that, as attention has now been drawn to it, we may receive
from competent authorities many useful hints.

“1 now beg to move for leave'to bring in ¢ A Bill for the better Suppres-
gion of Frauds in the Cotton Trade in thé Presidency ¢f Bombay.’ * )

Mr. Frere said he should be most happy to support any Bill which was
mtroduced for the purpose of putting an end to these frauds, but he was not
sanguine of success, though he would give the Honorable Mover all th
assistance in his pawer. -

Sir W. R. MansrieLp said that in England a Select Committee or a Com-
‘mission would issue for the purpose of obtaining evidence in such a difficult
matter. Thus while most anxious to forward the Honorable Member’s views,
if it should be in his power to frame such a measure as might meet the appro-
val of the Council, he would throw out, for the consideration of the Honorable
Mover, whether it might not be desirable to appoint a Select Committee to
take evidence on the whole subject during the recess.

Mr, Scotr said he avould be in a position to state what course he would ‘
pursue next meeting.

Granted. Leave was then given to Mr. Scorr to introduce the Bill. '
Proposed  nd- The Presipent gaid that at the last meeting he stated that he hoped 'to
Kemonet of the e in a position this meeting to inform the' Council how long ‘the present

Sessions would befurther protracted and he proposed at the next meeting either -
to adjourn the Sessions, or to state on what date it would be adjourned. -

The Presipent then adjourned the Coundil to Wednesday next, the 10th’
September, at 3 p.m. ‘ -t '

By order‘of His .Ezt;'ellenc_z/o the ,Gév};rirsa‘r_' in Councz"l,’
, i - L H.BAYLEY, . ' . .|

T

\ Deputy Secretary, ta Goverament. , _

i

Poona, 3:d September 1862,

1
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PROCEEDINGS OF THE I.EGISI.ATWE DEFARTMENT, BONBAY. -

~ ABsTrACT Of the Proceedmos of the Councﬂ of the Goverpor’
of Bqmbay, assembled for ‘the purpose of making Laws and Refru-%
lations, under the provisions of the Act o§ Parliament 24 and 25
Victoria, Chapter 67. '

] he Council met at Poona, on Wednesday,, ‘the 10th September 186-.

Vo
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I.?R'E\SENZ'\'_* i Yo

His Excriiexcy S H, B, E. Frere, K.C.B., Govérnor of
Bombay, presiding,
His ExceLLexcy Siz W R. MaxsrFieLp, K. C. B.,
Tue HovorasrLe Mg, W. E. Frerg,
Tue HonorasLe Mg, J. D. INVERARITY,
Tae HororaBre Mr, W. B. TristraM,
Tae HonoraBir Mu. Rusromsee Jamsersee JEIrEBHOY,
Tue HovoraBLE M&. JuGoNNATH 'SUNKERSETT.
Tue Hovorasre MR. A D. RosERteoN,
Tae Hoxorasie Mr. M. H. Scorr, and
* Tus Depyry SecreTaRY.

Mr. Tristram moved the second reading of the “ Bill to abate. the
nuisance arising‘from the Smoke of Furnaces in the Town and Subuibs of
Bombay ;" and 1n doing so, called attention to the wording of Clause 3, and
suggested the insertion of the words “ For the town” between the words
“ Commissioners” and “of Bombay” in the 3rd line of that Section,

t Al

\

5

Agreed to.

The Bill was read a second time and passed.

Mr Inyeaarmry moved the second readmg of the Bill for further amend-
ing Act XXVL of 1850. e . ,

Mr. Frere proposed the following amendment in the Preamble, viz the
incertion of the words  whereas it 15 desirable” between the words “and’”’ and
“10” in the 6th line of the Preamble. '

Carried. o

. »The President intimated that ina ¢ommunication received’ from the
Secretary to the Government of India, in reply to the letter forwarding the
Bill to the Government. of India, objection was taken to the authority* which
it was proposed to confer on the Executive Government to delegate to any
person all the powers confided to Government by Act XXVI. of 1850.

The question the words * or others” be omitted from the 4th line of. the
Preamble to admxt of the insertion of the wmdq “and the Commissioner in
Sind,” was put and also whether the words “and 0" be inserted before the
word *the” in the 5th'lixe of Sectmn I, and the words * or to any person or
persons”™ Omitted frott the 5th and 6th hines of the same Sectlon.

-
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- anmending

Bill to abate the
nwsauce arising
fiom the smoke of
Furnaces in the
Town and Suburbs
of Bombay

Read a Second
time and passed
Bill for further
Act
XXVI of 1830,
Amendments
carried



Read a second
time and passed

Further report
of the Select Com-
mittee ona  Bill to
promote the coa-
struction of lines
of Corimumecation
as Feeders to Rail-
ways, &¢ '’ Read.
Order to be printed
. and circolated

Report of the
Select Comumuttee
ona “Bill to extend
the Junsdiction of
the Bowrbav Court
of Small Causes,”
&c considered

N

112

The Bill was then read a second time and passed-

The further Report of the Select&Committee’on a “ Bill to promote the
construction of lmes of Communication as Feeders to Railways, Highroads,
Navigable Rivers, and Canals” was read by the Deputy Secretary.

The Report was ordered to be printed and circulated to the Members,

The Report of the Select Committee on a ¢ Bill to extend the Juris-
diction of the Bombay Court of Small Causes, and to provide for the appoint-
ment of additional Judges of that Court” was then considered.

Sections 1, 2, 8} 4, and § of the Bill, asamended by the Select Commit-
tee, were passed. '

On the ;;uestion whether Section 6 stand part of the Bill, the PrestpENT
said that a communication had been received from the Government of India
respecting the Kurrachee Small Cause Court Bill, and st would be better that
the Deputy Secrefary should read the remarks of the Secretary to the Govern-
ment of India on the subject. .

The DepuTy SEcRETARY read the following note of the Secretary to the
Government of India ;- .

* The first Clause of this Bill is meant to meet a real evil of considerable
magmitude, viz, thata good many corporations and persons who carry on trade
or other operations, or who own property within the jurisdiction of the Court,
are, nevertheless, non-resident, and so no action will ie either against them,
or their agents, in the Court.

¢ It appears to follow the model of the Bengal Act1L. of 1862, to which,
howeve,it has been with reason objected thatit is somewhat too widely worded.

. ““It was intended to give the Courts jurisdiction over principals, having
Agents residing within the Coprt’s hmits onlyin respect of matters done in
connection with such agency.

“ The wording of 'the Clause, however, does not express this restriction,
and hence, if the Act passed as drafted, the principal might Le sued at Kurra-

chee for an act done in Bombay or Poona, or for a debt, such as servants’
wages, due at the latter places.

“ Some such wording as that of the Clause in the margin, which is pro-
posed by the Recor-
der of Penang (Sir
Benson Maxwell) to
meet a similar diffi-
culty arising out of
the present form of

' the .letters Patent
constituting - hus.

“ And all actions, suits, and other proceedimgs, the cause or
causes of which shall have arisen wholly or in some materal parts-’
cular within the smd Settlement where the person or corporate
bodies proceeded against though not themselves being resident or
established mn the said Settlement shall earry on business there by
an Agent or partner, or have property there under the management
or cantrol of an Agent or partner  Provided always, that where
the cause of action, 'sut, or other proceeding 18 ,against two or
more persons Jointly responsible, any one or more of them may
be sued without the other or others, if the latter 18 br are not

within the said Settlement at the time of th
1 e nstit -
tion, sutt, or proceecing ” wuation of the ac-

- -

. Court, would pro-
bably be preferable to the Clause as it now stands in the proposed Bill.”
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The question was then put whether the following Proviso be added at Section 6 amended
the end of Section 6 — - . , ¢ )
, * Provided always, that inany suyt bropght, under this Section, the cause
or causes of such suit shall have arisea wholly or in some matenal particular
within the territorial Limits of the said Bombay Court of Small Causes ”

Section 6, as thus amended, was passed, '

Section 7 was passed.
On Section 8 being put, Mr. Juconnara Sunkersetr moved the follow-  Amendment pro-

posed by Mr Jug-
ing amendment of which he had given notice — _ gonmoth  Sunker-

“ Provided that nothing in this Act shall be held to take away ordiminish sciton Section
any nights or privileges of any person not being a Barnster or an Attorney, ~
who, at the date when this Act comes 1nto operation, yay have been or may
hereafter be admtted to practice as a Pleader in the said Court of Small
Causes,” and said— '
' I beg to state that I am not satisfied, nor da I think the community
in general will be satisfied, with the omission from the Bill of.all mention of
the class of Pleaders who were, in pursuance of the Government Resolution
No 1349, dated 14th April 1860 (approved of by the Sceretary of State for
India), admitted to practice i the Court of Small Cayses

““ I need not trouble the Council with the history of the Government Law
Classes,and the admission of the most successful pupils to practice in. the Small
Cause Court. It is set forth at length in a printed collection, which, I under-
stand, has been put into the hands of all my honorahle colleagues , but I may
say that I believe that. Pleaders have done thexr work 1n a manner satisfactory
to their chents, who are mostly of a class too poor to pay the fees claamable
by Barfisters and Attorneys, in addition ta the expense of interpreters, who are
in many cdses required by European Lawyers.

“ These young men have successfully passed through a course of legal
instruction inthe Government Law Classes. Their knowledge has been tested
by severe examnations held by Barrsters of the late Supreme Court. Lately
they haye been permitted to recover a fee of Rupees 15 from their clients.
Bemng apprehensive that thewr just claims to recognition, as an existing class
of Pleaders might be dverlogked by the Council, they drew upand submutted
a petition, which I do not think 1t necessary here to read

“ The majority of the Select Committee has resolved to return an answer,
which I will read with the permssion of the Council .—

« “The Select Commuttee have had before them a petition from the
Law Students at present practising i the Bombay Court of Small Causes
The Petitioners state that they are surprised to find no recognition whatever
in. the Bull before the Council of the class to which they belong, and that they
’ are strongly inclined to attribute such omssion to the ignorance of the Honor-
ablé Mover concerned in framing the Bill, of their existénce as practitioners m
the said Court, and not to any wish to deprive them of the boon conferred
on them by the Goveinment Resolution of the 14th Apil 1860.
(: Le v o -

- [
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‘ They therefore pray that provision may be made for their. fees and
costs as well as those of Barristers and Attorneys. S0 e

¢ The Select Committee, who have learned ffom the Honorable Member
referred to that the omission was not unintentional, have matuiely considered
the said petition of the Law Studentd, and do not esteem it necessary “to
recognise them  Therr position is not affected by-this Bull to extend the pro-
visions of Act 1X. of 1850, nor are they precluded by 1t from enjoymng the
advantages of the hoon conceded to them as an encouragement to the study
of Law 1 the University of Bombay by the abovementioned Resolution of
Government, the Select Commattee having every reason to believe that the
measure was only mtended to be a temporary one, and not by any means
for the purpose of creating a permanent new class of Pleaders.’

«1 do not think this reply should be made to the Petition. I am
strongly of opinion that the rights of these meritorious young men should
not be left to the caprice of the Judges of the Court, who (if the Legislature
is silent) may#consider that they are no longer bound to admit the Pleaders
to practice before them, or to give them power to recover fees. I believe that
1t 1s always the practice in England to insert provisosin Acts of Parliament to
protect vested rights, if there is any chance of their being affected by legisla-
tion. It 1s said that here there is no danger of the Pleaders being deprived of
therr puviJeges I hope there is none; but I think it will be safer to insert a
proviso to ensure that effect, and I have drawn one up which has already been
circulated among the Honorable Members It will remove all causes of
alarm from the Petitioners, and it cannot be objected to for any of the reasons
mentioned 1n the Commuttee’s intended reply to the Petition.

“ I may mention that Mr. Hore, the experienced First Judge of the Small
Cause Court, whom I have consulted on this subject, and whose opinion
ought, I think, to carry great weight, thinks that the nghts or claims of the
Pleaders (the passed Law Students) should be recognised in this Bill, and 1
am sure he will be very sorry if this 1s not done. I understand that the
Director of Public Instruction, in a report called for by Government, hasalso
expressed an opimon to the same effect  The general public will also be greatly
disappointed at the omission of all mention 1n the Bill regarding the existing
class of Pleaders, wiose admission has been a decided boon to the poorer
classes of the public. -

“ The special object of the formation'of the Government Law School
has been, to use the words of Dr. Rexd, as expressed in his opening address’
to the Students in 1855, ¢ to contribute towards the production of a better
educated and more trustworthy class of Native Lawyers, as well as Advocates '
as Judges’ Dr, Reid sa1d on that occasion that the corresﬁondence between the
Commttee of the Perry Testimomial and Government, which he had seen at
the Secretariat, clearly showed that the formation of a betterclass of professional
Lawyers was the principal object n founding the School.” Government ba3
actually given effeet to that intention by.tbeir Resolution of the 14th Apnl”
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1860, and several of the Law Students, acting on the faith of that Resoluﬁon,
have materially altered their condition in hfe,

¢ The practice of the Court of Small Causes at Caleutta is to confer the
privilege of practising before it on any person of sound general education I
hold in my hand a list of Pleaders recogmised by the Court of Small Causes
at Calcutta. They are nearly 50 in number. This hst is taken from ‘the
Calcutta Durectory of 1861, page 7, part 7.

“One of the objections raised against recognising the position of the
qualified Law Students in the proposed Bill is, that no mention is made of
them in the Small Cause Court (Act IX of 1850). I may state that, if this
objegtion be allowed to stand, 1t holds even against the Barristers and Attor-
neys, no mention being at all made of them in the said Act  [t1s only under
Section 32 of the Rules framed by the Judges of the Small Cause Court, by
power vested 1n them by Section 41 of Act IX of 1850, that the fees of
Barnisters and Attorneys are regulated  The fees of the Pleaders are also
1egulated by virtue of the Rules framed by the Judges of the (gourt of Small
Causes, under the very same power  So far, therefore, as the question of fees
is concerned, both these classes of Barrsters and Attorneys on the one hand,
and the Pleaders on the other, stand in the same category ~Why should we
therefore make any invidious and unjust distinction by recogmsing the fees
of the one, and making" no provision for those of the other in the New
Bl 7’

Mzr. Frere proposed that the words ¢ or may hereafter be’” in the amend -
ment be omitted °

Mr. Scorr said —

“ I regret that, notwithstanding the able advocacy of my honorable friend
oppostte, I mustoppose his amendment. The amendment 1s carefully woided,
and, at first sight, there would not appear to be much in 1t to. which one might
reasonably object ; but there can be no doubtabout what my honorable friend
has 1n view, viz. to cause the recognition, by the Legislature; of the somewhat
anomalous class of Pleaders now practising 1a the Small Cause Court under
the name of ¢ Qualified Law Students.” In opposing the amendment, I be-
lieve I am consulting the best interests, not only of the publie, but of the very
class to which those Pleaders belong.

¢ Looking to the interests of the public, I oppose the amendment, because
I cannot concerve it to be desirable that cases of such importance as may be
tried under the new jurisdiction of the Court, should be eonducted by lads,
who, however, well they may have passed a certan examination, cannot possess
much more than the mere rudiments of legal knowledge, or that a permanent
new class of Lawyers should be recogmsed, holding so anomalous a position,
part Barrister, part Solicitor, part Solicitor’s Clerk, and not’ subject to that
wholesome control which the Judges of the Supreme: Court (the High Court
now) exercise over, what I may call, the legitimate branches of the legal
profession _ R !

t
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"« ] am careful to speak of the matter only in so far as this Act is con-
cerned I do not enter upon any objections to the employment of the Pleaders
evenin the Court asnow constituted. Government doubtless sanctioned thewr
employment for some good reason, and may still continue to do so, With
this I have nothing whatever to do, and, as will have been observed, the
Select Committee express no opinion on the question,

“ 8o much for the public, Then as regards the Pleaders themselves, I
think 1t would be far better for them to study really to fit themselves for the
practice of law, and to seek to enter one of the two branches of the legal
profession by the recognised door,—not to halt upon the threshold, as they are
now domng. The entrance has, and, as I believe, for wise purposes, been
somewhat strictly guarded ; but I would throw 1t as wide open as1s consiftent
with these purposes, and invite all who are duly qualified to enter. Some of
the very best of the class to which these students belong are, as I gather from
their own pamphlet, which bas, I behieve, been placed in the hands of every
Member of the Council, seeking to do that which 1 recommend. This, I
think, 1s to it great credit,, and, in common justice to them, I would not
admit the others to that position, for which, by years of study, they are seeking
duly to qualify themselves. '

I am sorry to ohserve in the pamphlet of which 1 have spoken, that
the view which may be taken of the claims of these Pleaders is, so to speak,
considered a test of whether we have at heart the education and welfare “ of
the natives of India ” I think my honorable friend will give me credit for
this, even though I feel compelled altogether to oppose his amendment

Mr. Frere suid he agreed with most of the remarks of the Honorable
Member, Mr Scott, but he thought it right to recognise in this Bill those

Pleaders who are now practising in the Court, as they had the aythority of
the Bombay and Home Governments

Mr. Juconvars Sunkerscrrsad he really took up the case partly on
behalf of the poor people of Bombay, to whom 1t was a great boon ta be able

to secure the services of the Pleadersat charges less than those paid to Barris-
ters and Attorneys.

Sir W. Mansriewo said he should like to know whether we are legislating
for the poor classes of Bombay or for the Pleaders. He thought that the effect

of recognising the Pleaders would be to provide cheap law, which he strongly
deprecated

Mr. Tristrau said he entirely agreed with Mr. Scott. e should like
to know the meaning of the word “rights” in the Proviso pi‘oposed by Mr.
Jugonnath Sunkersett. The Pleaders had certain privileges, but he was ata
loss to understand what their rights were. Their 0

present anomalous position
was a matter of favour., ;

3 F *
Mr. JuconNatH SUNKERSETT said that, considering the present feeling of

the Council, he would not wnsist on the retention of the words * rights or” in
his Proviso,
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The question was then put whether the words “ or may hereafter be,” be  Quistion whether

ed from the Proviso proposed by Mr the words ““ op ma
omitted fro e ' prop y Mr J ugonnath Sunkersett. hereafterhe,” mth};
The Council divided : proposed amend-
ment be omtted
Ayes—86 Noes—2, ' Camed
Sz W. R. MaNsFIELD. Mg. Rusromsee J. Jesersnor,
Mgr. Frere. Mg. JucoNNATH SUNKERSETT.

MER. INVERARITY.
Mg TrisTRaM. -
Mzr. RoserTson.
‘MR. Scorr

The question was then put that the following amended Proviso be added Question  that

. amended Proviso
to Section VIII. ~— be added to Sec-

““ Provided that nothing in this Act shall be held to take away or diminish ™ ' 0+
any privileges of any person not being a Barrister or an Attorney, who, at the
date when this Act comes into operation, may have been admitted to practice
as a Pleader in the said Court of small Causes

The Counail divzded Carried

»
Ayes—35 Noes—3
Sz W. R. MaxsrieLp. Mgr. TristraM.
Mgz. Fregre. Me. RoserTtson
Mgr. InveErARITY Mg. Scorr.
Mg. Rusromser J. JEICEBHOY
* Mr. JucoNNATH SUNKERSETT. .

The question was then put whether the Section as amended stand Section
VIIL. of the Ball, and carmed.

Sections 9, 10; 11, 12, and 13 were passed.

On Section 14 bemg put, Mr Tristram said — Amendment pro-
. . . posed by Mr Trs-
* This Bill has received the patient consideration of the Select Committee {am on  Section

during several protracted sittings ; and, although I formedone of the Commuttee  ¥IV
appointed to report upon the Bill, I do not wish altogether to give a tacit con-

sent to, or silent vote on a matter so important to the commercial interests of
Bombay.

- “ Severalimportant alterations have been made to the original draft of the
Bull, and the Commuttee has had the benefit of several suggestions and remarks
communicated by the Law Society of Bombay, and by Mr Hore, the Furst

’ Judge of the Court, which have been of value, as coming from quarters well
able tostate what are the requirements of the Court, and where deficiencies in

' its working have been experienced; but as the report of the Select Commnttee
is™before the Council, theie 1s no occasion for me to notice particularly the
different Sections in the Bill )

“1 wish, howévér, {otake this opportunity to'state my views with regard

to the 14th Section of the Bill, which provides for the appointment of Judges
30Le
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of the Small Cause Court, and more particularly; as on the first reading of the
Bill, His Excellency the Commander 1n Chief protested against the restriction
tc professional men, that this will be invidious as regards the members of
the Covenanted Civil Service. I feel now I gm trenching on rather delicate
grpund, when approaching the question of the appointment of Covenanted
Civil Servants to Jydgeships inthis Court , but, Sir, inany observations [ may
consider it to be my duty to make, I hope I shall be absolved from any impu-
tation of depreciating a Service among whose members I number relatives and
friends, and whose brilhant services to the State in various departments of
administration are universally admitted. His Excellency referred to admi-
nistration of justice in the Mofussil, as constituting a certain claim to the
appomntments in the Small Cause Court ; but without entering into the ques-
tion, whether the administration of justice in this country has been so
efficient and popular as His Excellency supposes, I submit such’reasoning is
hardly relevant to the point under discussion.

“ [t may be true that Covenanted Civil Servants are quite fitted for judicial
appointments in the Mofussil, where points of technical English law are never
in dispute—though, I believe, Government, both in England and India, has
decided, that more legal knowledge is required than they have hitherto
possessed , but the circumstances of a great commercial city like Bombay are
entirely different from those of the Mofussil in this respect, and Judgeships
should not be filled by what I may call amateurs or non-professional persons.
Under the mereased jurisdiction of the Small Cause Court, the new business
which will be introduced mto that Court, will be chiefly commercial actions
by, and against, masters of vessels on charter parties, on bills of lading? on
suits between merchants, on contracts for the delivery or acceptance of goods,
smts against underwrnters on marine policies, or on foreign bills of exchange,
besides cases of bottomry, jettison, barratry, and the hike.

¢ Now, with every respectfor the Civil Service, which I really and honest-
ly feel, it 35 well known that, save 1n the very rare case of its members going
home to be called to the bar, as one gentleman of the Bombay Civil Service
has done, none of them have ever devoted any serious attention to questions
of Enghshlaw, not that the mere fact of a gentleman eating a certain number
of dinners, keeping Terms, as it is called, at the Temple, or Lincoln’s Ina,
and bemng called to the Bar, will i itself make him a Lawyer, though he may
be a Barnster—still, without the special kind of knowledge, which makes a
Lawyer, a gentleman selected from the Covenanted Branchof the Civil Service,
and placed on the Bench of the Small Cause Court, would find himself in a
very painful position when called upon to decide any such disputes.

‘1t is quite out of the question to suppose that the merchants of Bombay
}?VOllld be satisfied with the opinion of an unprofessional Judge on such sub-
Jects, even were he a judicial officer of many years’ standing in the Civil
Service , whereas the fact certamly would be that a Small Cause Court
Judgeship, from the smallness of the salary, and dther reasons, would only be
accepted by a comparatively jimior and 'inexpefienced. Civil Servant.

-
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. . .
“ If a Professional Lawyer is not employed, it would be nfintely better
to put a merchant (if one of experience and ability could be induced to occupy:
such a post) on the Bench of the Court, solely to hear such cases, m preference
to a judicial officer from the Mofussil ; butI do not suppose any merchant
of position and chaiacter would find 1t worth his while to accept such an
appomtment. R
* For several years past, in mercantile cases of importance it has been the
ptactice for htigang parties coming into the Small Cause Court to endeavour
to bring their case before Mr Hore m preference to hus colleagues, because he
18 a trained Lawyer, and they are therefore satisfied that, whatever his decision
16, it may be relied on as sound in law. Now if this has been the case mn the
days of the low jurisdiction of Rs. 500,- how much more will 1t be the cage
when the stake 1s increased ? I verily believe if 4 Covenanted Civil Servant
appomnted to - the Bench of the Smalt Cause Court has any case mvolving
mercantile law of any nicety brought before him, there will be an appeal from
his decision ; and this being the case, what benefit will 1t be to the switors to
have their case tried in the first instance before a tiibunal by whose decree
nexther party will abide 1f 1t be hostile to lum ?

«If the state of business now 1n the Court aﬂ?ords.any criterion as to
what 1t may be expected to be under the increased junsdiction, the addition
of professional Lawyers to the Bench will, to use the words of the First Judge,
Mr. Hore, in his Report on this Bill, ¢ be absolutely necessary,’ for the
mercantile hitigants will be satisfied with no other, and an appeal from the
decision of an unprofessional Judge will become a matter of comse.

" Under such circumstances, a Covenanted Civihan on the Bench will be

a mere Judicial stop-gap, and a cause of unnecessary expense to the, suitors
Only a Barnster or Attorney ought, I consider, to be ehgible for the two senzor
Judgeships—1 say an Attorney, becausea good Attorney of experzence, sense,
and ntegrity, will be far preferable to a third-rate briefless member of the
Bar. The greatest amount of legal knowledge, coupled :with general abihity,
sh%uld be sought for, and this, I humbly submit, except in extraordinary
cases, cannot be looked for in the members of the Covenanted Civil Service.
Wherefore I see nothing invidious 1n drawing a distinction between them and
members of the legal profession It 1s tiue Government are about to mstitute
legal traning as a preparation for the judicial branch. This will tend 1n
some degree to supply what has long beenan admitted deficiency, though
I doubt if the single year, to which I believe such branch of training 1s to be
restrictéd, will afford the required proficiency , but at any rate, it will be some
years before g young man who has joined the service will have acquired the
standing and experience necessary to gain the confidence of suitms 1o those
mercantile cases to which I have referred, and which may he looked for
hen‘éeforth, in greatly increased numbers, in the Bombay Court of Small
Causes Iwill go further and say that I think the judicial officers themselves
would not care to be trapsferred fromr the Mofussil Benchy where, in the
* wordsof His Excellenc);.lhe Cémmander in Chuef, they administer “substantial
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justice,” to the Bombay Small Cause Court, filled with jealous Lawyers and
discontented htigants. -

«] must apologsefor the length of these remaiks into which I have been led
1 considering this portion of a very important Bill, and I thank the Counail
for the patience with which they have given me their attention. I would beg
'to move the suspension of the Standing Orders on this occasion, to enable the
Couacil to confirm at once the amendment I wish made in Section 14, whereby
the appoiztment of two professional Judges, who shall be the Senior Judges of
the Small Cause Court, is vested m the Governor in Couneil.”

Mr. Tristram then proposed the following amendment .—

* That the words “ who, together with the second of the”” be submitted for
¢ two of which” in the 5th hne of Section XIV.

.-
The PresipenT said, under the provisions of Rule 27, he declared that
this amendment ymght be now considered. .

Sir W. MansrieLp said that amongst the various suggestions which had
been recewved from Calcutta was one which had particular reference to this
Section. The Honorable Gentleman’s proposal still further augmented the ob-

. jections stated by the Supreme Government to the principle involved. He

thought 1t far better that Government should not be hampered in their ap-
pointments, and thdt the Section should be allowed to stand asit was If the

* responsibility of making fitting appointments is trammelled by official requi-

sites, the door 1s thrown open to the wors# jobbery, for which there is abso-
lutely no redress. He entirely disagreed with the Honorable Member’s argu-
ments, which he believed to rest on fallacious expectations. It was very doubt-
ful whether the Bar of Bombay could possibly supply a sufficient number of
Barnster Judges to meet the views of the Honorable Gentleman.

The question whether the words  two of which,” be omitted in order to
insert “ who, together with the second of the” was then put.

The Cotnel divided ~—

Ayes—6. Noes—2.
Mr. INVERARITY Sir W. MaxsrieLp.
Mr. TristramM Mr. Frere.

Mr. Rusromsee J. Jeseennoy.
Mr Juconnata Susnkerserr
Mr RosEerTsoN.

Mr. Scorr.

The question was then put whether the Section as amended'stand Section
14 of the Bill

e

Cariied.

Section 15 and the remaining Sections were then passed.

Mr, Scom'. said that as the Bill has been a long time before the Publc,
and the Committee had very carefully considered 3t, he thought he wa¢
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justified m asking for the suspension of that Rule, in order to allow the Bill as
amended being read a second time. '

The Presipent declared Rule 29 suspended .
The Bill as amended was then read a second time and passed
Mr Frere then said—

Y
¢ There are four Bills connected with the Police of this Presideney which
I wish to bring before the Conncil .—

« Qne for the regulation of the District Police

« Another for the regulation of the Village Police,

* A third to enable Magistrates to depute Suboidinate Magstrates of the
9nd Class to try offences; and the fourth, which has only just been printed, to
entiust Landholders with the charge of the Police in their respective lands.

“Act V of 1861 was introduced to the Legislative Council of India by
His Excellency the Governor on the 29th September 1860, as a Bill for the
regulation of Police within any parts of the British Terntores of India to
which 1t may please the Governor General in Counail to extend its provisions,
and was passed on the 22nd March 1861 asan Act for the regulation of Police
The penultimate Section of the Act providing that it should not take effect 1n
any Presidency, unless extended to1t by the Governor Generalmn Counail by
an order to be pubhished in the Government Gazette.

“ The second Section of the Act provides that the entire Police Establish-
ment under a local Government shall, for the purposes of the Act, be deemcd
to be one Police Force, and shall be formally eniolled. An exception 18 made,
however, in Section XXI. in the case of Hereditary or other Village Polce
Officers, who are not to be enrolled without their consent, but who, when en-
rolled, are to be considered always on duty,and may be employed 1 any part
of a Police District. When, therzfore, 1t was proposed to Sir George Clerk’s
Governmeng that Act V. of 1861 should be extended to this Presidency, m
which theie were n almost every village Hereditay Officers of Police or
Revenue who were bound to serve as Policemen if required, and received pay
or enjoyed lands or hucks irl consideration of their being liable to be called
upon for that duty, Government saw that it would be mnpossible to introduce
Act V. without exther confiscating the Wuttuns held by the Village Heredutary.
Police or Revenue Officers, or incurring a further expense, which would equal,
if not exceed, the amount of Revenue now ahienated for purposes of Pohice
Government therefore reported that it was not necessary to introduce Act-V,
of last year into this Presxciency, and now that the power of making laws has
been confened on the Local Government, we are called upon to make those
reforms m our Police which we should have recommended to the Legislative
Council of India to make for us, had the junsdiction of that body still exsted
in matters of local Legislation.over this Presidency.

‘ The object of the third Section of the Bill now propased 1s to repeal and

re-enact, with amendments, Chapter VI. of Regulation X1l. a.p. 1827, under
Lp 31 o
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which the Vallage Police 1s now governed, and to conjoin the Village Police with
the General or District Police of the country in such a manner that, while the
Hereditary Village Police 1s reformed, and made more efficient, 1t will be
assisted or may be even, if necessary, superseded by the District Police.,

“The Bill for regulating the District Pohice commences by rescinding
those parts of Regulation XII. a.p. 1827%nd other Police Regulations which
have been left unrepealed by Act XVII. of 1862, and those Clauses which it is
thought desuable to retain are re-enacted, so that instead of having to search in
several Regulations and Acts, we shallfind the Police Regulationsincluded 1n
two Acts

“Ishall not have muchtrouble in explaiming on what the different Sections,
of the first of these two Bulls 1s founded, as I perceive the Bill has been prmted
with some of my marginal notes on it.

* The principal pomt n which it differs from Act V' of I8611s in thenames
of the Police authorities, and 1n giving to the Commissioner of Police and
Magistrate of the District the fullest control over the force.

*The parts of Act V. of 1861 which are omitted are Sections V1II. and X.,
which provide that every Policeman shall receive a certificate of office, and not
engage 1n any other duty, unless expressly permitted to do so. The former
appears hardly necessary, and the latter is secured by the Proviso in Section.
XVLI. that he shall not withdraw from his duties or absent himself without
express leave.

“Section X111, which provides for the supply of additional Police Forceon
the requisition of individuals, does not appear applicableto this part of the
country. The Bill provides for military aid if the Police beunequal to quelling a
Riot, for additional Police on any Railway Canal or public work where large
bodies of people are collected together, and 1n Districts which are disturbed ;
and as the villagers are answerable for the peace of the country within theirown
himits, there appears no occasion for making a special provision that individuals
may have a Pohce Force to defend themselves 1f they choose to pay for it.

* Instead of the provisions for special Police Officers in Section XVIL.,
which requires application to be made to a Magistrate by a Police Officer not
below the rank of Inspector, it is proposed i Section XX1I1. to empower the
Head of the Village Police even to call upon any person to assist in the preser-

vation of the Peace,—provision very necessary 1n the large Zallahs of which this
Presidency 1s formed.

“Bection XXIV., which appears unnecessary, as every man has a rightto
nform and prosecute 1f he chooses.

“Sections XXXVIII, XXXIX., and XL., because, for reasons which I
shall show hereafter, they are not required, and Secuons XLIV. and XLV.,

because the power to call for returns or require Diaries to be kept appears to be

included .in the authority given to the Commissioners and Government of
Bombay in Section I1,
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“1 will now proceed to pownt out 1n detail the provisions of'the District
Police Bill.

“Sections1V,V., XV ,XVI ,XVIE, XX, XXI,XXII,XXIV ,XXVII,
XXVII, XXXt to XXXV, inclusive, and XXXVIII to the end are
taken from Act V. of 1861,

“Section I1.is taken from Act XX VI of 1850, and from Sections XII,
XLIV., and XLV. of Act V of 1861.

“ Section I1L from Section I Regulation XII. a.p 1827

*“Section VI.1s new , 1t gives the District Magstrate power over all other
Magstrates 1n the District.

“Section VII 1staken from Clause 4 Section X Refru]atlon XIil.ap 1827

« Section VIIL is a re-enactment of Section XXVIII , Regulation XII.
A D 1827, a most useful and very necessary enactment as a matter of Police in
this Presidency

s Section. IX 15 much of the same nature, but is taken from Clause 2
Section XXVII, Regulation XII. o p 1827, which 1s still 1n force

*Section X. from Section XXXVIL of the same Regulation, a most
excellent provision of Police 1f properly carried out, and still n force 1n most
parts of the country.

“Section X1. from Section XIX, of Reglation XII a.»p. 1827.

And Section XIL. 15 a repetition of the provisions of Section 308 of the
Criminal Code of Procedure.

¢ Sections XIII. and XXXIX, are re-enactments of Act II of 1839.
) which was rescinded by Act XVIL. of the present
x,‘?’;‘,’f’:{ lsggt6°;ron§e; At year, butits re-enactment is 1endered necessary, as
powers of Act IT of 1839forthe it 1s referred toin Section X Aet XX VL. of 1850
od for tho. :‘e{iz::rsyh:}laﬁeaa:&gl:; which has not been repealed, but which it 1s pro-
of taxes, &e ! posed now to repeal and re-enact in these Sections,
«Section XIV. is taken from Section XX, Regulation XII A p 1827

“ Section XIX , from Clause 4 Section XX X1. Regulation XII of 1827.

. “Clause 2, Section XXIV., from Section XXX. Regulation XII

A.D. 1827.

“ Section XXVI, from Clause VIII. Section ‘};IX Revulatlon X1I
A D, 1827,

« In Section XXXV. taken from Section 34 Act V. of 1861, I shall in "
Commuttee propose that *‘ suburb and other places” be added, the Police
Commisstoner N. D, suggested the addition, as he also did that a second
Clause should be added to Section XXXVI. for the removal of prickly pear
and other vegetable nuisances from common grounds, and which I also intend
to add in Committee.

“Section XXXVII is a re-enactment of Clause 2 Section XVIII. Regu-

lation XII. a.n. 1827—a most necessary Police arrangement in thispart cf the
country. )
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¢ The &onduct of domestic servants is a snbject, I think, of Police, not
matter to be legislated for by any but the Local Legislation. All reference
to classes is omitted 1n the Penal Code, and rules for domestic servants and
Jocal nwisances are very properly left to the Local Legislature, In our Camps
and Centonments the Cantonment Magistrate has power (Clause 3, Section
XXVI Regulation XXII. a.p. 1827), confirmed by Section 442 of the
Criminal Procedure Code, to punish to the same extent as 1t is now proposed
the Magistrate should have ,and he can further flog,—a power which 1t 1s
not proposed to give to the Magistrate

“ Section X XIX. provides for the punishment of Police officers for bribery
on conviction before a Magistrate or Subordinate Magistrate of the first
(Jass —an enactment whach, as well as that for the removil of nuisances, 1t
has been thought necessary to enable others than the Magstrates of the
Distriet to pumsh for these common and often trivial offences, as 1t may so
happen that the misconduct of Police officers will not always bring them with-
in'the provisions of Sections 165 and 166 of the Penal Code, the only Sections
which give Subordinate Magistrates -power to punish. 1 may here remark
that while, on the other side of India, districts I understand seldom exceed
1,500 square miles, on this side there is but one small one, Kaira, and that
contains 1,375 square mules , others exceeding 2,000, 3, 4, 5, 6, 8 and -10,000
square miles, while one, Khandeish, exceeds 16,000 square miles 1n area. It
is therefore very certan that a Police which would suit a district of 1,500
square miles would hardly be compatible with the wants of our dstricts.
Arguments founded upon our wants arising from the size of our Zillahs have
been met by the answer, * then reduce the size of them,” a course I have
no doubt the Government of Bombay would be most happy to adopt, but
unfortunately 1t could only be done by at least doubling our Civil expenses,
and, unless the Government are prepared to say that the outlay 1s absolutely
necessary, that 1t 18 impossible to get on without 1t, they would neither, I
1magine, obtain the money nor consider themselves justified in making the
application for it. Here, then, 1san alternative. With these acts and our
enormous Zillahs, we can manage the Police of this Presidency with little or no
extra expense. If we are obliged to adopt Act V. of 1861 in 1ts integnty, we
shall be obliged to divide our 12 Zillahs, into some 60 districts, of an area
of about 1,500 square miles each, and at least treble our expenditure.

“ Government by making Broach and Surat into one Zillah, which re-
duced them from two districts, one of 1,400 and the other of 1,500 square
miles, into one of 2,900, effected a saving of Rs. 39,000 per anpum. To
make our districts which have an area in the aggregate of upwards of 90,000
square miles (omutting Sind) into districts of 1,500 square miles each, we .
should require 60 districts; we have how 12 only. The expense of the 60
districts would tertainly not be five times that of 12, butit could not be less
than twice the ‘present expense , or, 1f we take 20,000 out of the 39,000 saved
in Broach and Surat as what will be required in each distuict if the whole
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country is sub-divided, we should require more than 94 lacs of Rupees per
annum 1 addition to our present expenditure

“ It may be well to point out, if we are obliged to adopt ActV of 1861,
that though the Act specifies the Inspector General of Police, Deputy Inspector
General, Assistant Inspector General, District Superintendent, Assistant Das-
trict Superintendent, and Police Officers, 1t contemplates other ranks , for as
noticed before in Section XVII. ¢ Inspectors, &c,” are mentioned, and m
Section XXV, they refer to Constables, though who and what these Consta-
bles and Inspectors are the Act does not say, except that they are Police
Officers. .

1 shall occupy less time in my remarks on the Village Pohice The
greater part of the proposed Act 1s a re-arrangement and re-enactment of
Chapter V]. Regulation X1I. 4 p 1827, which has as yet been left unrepealed ,
and as Section 442 of the Criminal Procedure Act provides that nothing
that Act shall be held to alter or affect the jurisdiction, duties, and procedure
of the Yillage Police Officers in the Presidency of Bombay, 1t becomes neces-
sary to adapt the provisions of Chapter V1 Regulation XII. to the require-
ments of the Penal and new Procedure Codes.

“ Sections III. and V. are new , the object of them and the necessity for
them is obvious

“ Section IX. is merely the enactment here of the power of punishment
of the Police which the Collector and Magstrate had over their estabhshment
generally under the old Regulations.

“ Clause 3, Section XII 1snew, but very desirable, and so are the provi-
sions of Section XVII. if any hopes are entertained of improving the samtary
state of our villages  Under the Code of Ciiminal Procedure nuisances are
only triable before the District Magistrate or Subordmate of lst Class, and 1t
does not, I think, require any arguments, when,I have shown you the size ot
our Districts, to prove that nuisances will exther never be punished, or that the
punmishment, Rupees 200 fine, after the offender has travelled to the nearest
Subordmate Magstiate of the Ist Class and been left there to find s way
*home again, something far heavier than the Penal Code could ever have con-
templated ; but I shall refer to this again

“The next Bill, No 6 on the list, to which I have to ask your attention,
18 the one of which notice was given before, but the Council were goud enough,
at my request on Wednesday last, to allow me to postpone 1t.

“Chapter XIII of the Penal Code is “of offences relating to weights and
measutes,” but a Subordinate Magistrate of the 1st Class or the Magistiate of
the District himself are alone competent tonflict punishment under these sec-
tions, so Chapter XIV. treats of nuisances and the public health, safety, and
convenience, but there also the Court of Session in one case, to be sure a serious
one, and the Magstrate of the District m four cases, can alone pumish, a Subor-
dinate Magistrate of the 1st Class being competent to punish 1n the other 25,

but I think I have already shown you that from our large Zillahs 1t will be
Lp 32
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necessary to make all Subm:dmate Magustrates subordinates of the 1st Class,
or else to extend the power of the subordinates of the 2nd Class to try

0

certain offences

““ The objection to making all Subordinate Magistrates subordinates of the
1st Class 1s that you 1nvest them with more power than itisadvisable to give
thien., You then enable them to try all offences which Magstrates of that
class can t1y. 'We propose only to give them power to try certain offences,
and those of the most trivialkind.  For,if we are obliged to take the Actin ts
integrity, and every offence which by it is cognizable by a Subordinate Magis-
trate of the 1st Class must be tried by um, we must send a man who has been
uiding furiously along the road at Gogo to Veerungaum or Prantej, where the
Magstrate or Subordinate of the Ist Class may be, or we must else let him
oft unpunished. I think you will agree that it1s better to make oﬁ’e;nces of this
nature cognmizable by any Subordinate Magistrate, though the punishment may
not exceed a month’s imprisonment, or Rupees 50 fine, than that the
accused should have to travel from one end of our enormous Zillahs to another,
and thus suffer enhanced pumshment, or else escape punishment altogether,
because the prosecutor would rather let him off than partake of his tedious
journey.

“ The second Section was added on the recommendation of the Judges
of the Sudder Adawlut The whole of the offences enumerated therein, with
the exception of Section 283, * causing danger or obstruction in any public
way or line of navigation” are included in the District Police Act, and it will
therefore be for the Select Commuttee to decide whether that Section need be
1etamned, or whether 1t would not be advisable to add Section 283 to the
provisions of Section XXXV. of the District Police Act. , -

“The1e 13 yet arlother Bill that, I wish to lay before the Council. It is
one fo1 1nvesting Landholders with the charge of the Police within their res-
pective lands  As stated 1n the  Objects and Reasons,” Regulation XV. a.p.
1827 was recognised 1n Section 442 of the Criminal Procedure Code but some-
how. was repealed by Act XVIL. of 1862. The Bill contains the pyrport of
the whole of the 1st Chapter of Regulation XV. and 2 Sections only (XIV.
and XV.) of the 2nd Chapter. I need offer no further remarks upon 1t now.
It will be desirable that 1t should be referred to the same Select Committee as
the other three I ought to remark that in framing these Police Bills I have
recerved the greatest assistance from the Police Commissioners, who have,
since these Bills have been printed, offered further suggestions for improving

“them, which, as none of them amount to material alterations, I shall 'suggesc
for adoption 1n Committee. ' )

“I now move that the following Bills :—

L *A Dill to enable Magistrates to depute to Subordinate Magss-'
trates power to try certain offences pumshable under the Indian Penal
Code, and to enalle District Police Officers to try certain minor offences
specified in Chapter XIV of the Indian Penal Code.”
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IL." ¢ A Bull for the Regulation of the District Police in the Presi-
dency of Bombay ”

III. * A Bill for the Regulation of the Village Police in the Piesi-
dency of Bombay

1V. < ABilltoentrust Landholders with the charge of the Police
within their respective lands,” .
be read a first time, and referred to a Select Committee, consisting of

His Excellency Sir W. R MansrieLD,

The Honorable Mr, Rorertson,

The Honorable Mr. Mapaowrow VirTuL VINCHOORKUR, and
The Movsr,

with otders to report at the next meeting of Council.”

The Presipent said he proposed to adjourn the Council to-day for some
time, and he thought 1t quite within the spirit of the Rules to suspend Rules
12 and 17 to enable the three last of these Bills to beread a first time and
referred to 'elect Committees, and declared Rules 12-and 17 suspended

The four Bills were then read a first time, and referred. to a Select Com-
mittee, consisting of

His Excellency Sir W R. MansrieLD,
The Honorable Mr Rosrr7sox,

The Honorable Mr Mapuowrow Virtur ViNcHoORKUR, and
The Mover,

with 1nstructions to report at the next sitting of Council, and the Report to be
translated into Marathi, Goozerathi, and Canarese

Mr, Frerg, inintroducing the ¢ Bill to amend Act XVIIL of 1862, as fa
as regards Prisons and Jails.” said that the object of the Bill was fo authorise
the Judges of the High Court and Police Magistrates to sénd personssentenced
to rigorous imprisonment, and to be imprisoned either in the House of Cor-
rection or Common Jail at their discretion, and to preserve the nght of the
Government to transfer prisoners from one Jail to another. The Bill was
recommended by the Judges of the late Supreme Court, as they found that
they were restricted as to whether prisoners should be sent to the County Jail
or to thé House of Correction  The state of the Jails and samfary considera-
tions rendered it desirable that they should be allowed the option of sending
convicts to either or both of them as they may think best, and he moved that
the Bill be read a first time, and referred to a Select Commuttee, consisting o?

The Honor‘able Mr. RustoMiee JAMSEIEE JEJEEBHOY,
The Honorable the Apvocare GENERAL, and
, The MovEr, L '

with instructions to report at next méeting of Council.
Carred.
The Bull was then read a first time. ‘

Read a first
time and rgferred
to a Select Com-
mittee

Bill to amend
Act XVIII ot
1862 as far as re-
gards Prisons and
Jails,

Read a first
time and referred
to a Seleet Com-
mittee
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Mr. Frerg, in introducing a “ Bill for bringing under the {{egulatiom’s
and Acts of the Presidency of Bombay the Province of Sattara, certain Vil-
lages and Japsed states in the Collectorate of Sholapoor, and 1 the Southern
Maratha Country, certain lands ceded to the Goveroment of Bombay for Rail-
way purposes and the districtof North Canara, with the exception of the Talooka
Cundapoor, and for excluding the willageof Moochundee, Purgunna Jutt, from
the opefation of the Regulations and Acts of the Presidency of Bombay,” said .

« That the Bill was merely formal, and though it was a troublesome one
to prepare, 1t will give the Council little trouble. The death of the Rajah of
Sattara brought that Territory under this Government, and the Bill therefore
provides for the Collectorate of Sattara being now brought under the Regula-
tions and Acts of Government instead of continuing as it mtherto has done, an
extra Regulation Province. :

¢« Schedunle A, however, does not include the whole of the Territories of
the late Rajah, for there are eleven villages entered in Schedule B which lapsed
with the Sattara State, buf werein 1853, for the convepience of management,
transferred to the Collector of Belgaum, and are aecordingly included 1n the list
of the Southern Maratha Country.

* Lonee, Boodroog, and Luchan, too, were ceded by the Rajah of Sattara in
1842, but have never been brought under the Regulations. They are not 1n-
cluded in Schedule A any more than Ashte and 3 others, ife grants to
Rughoonathrow Saheb Muntree, which formed part of the Sattara Ternitory,
but are situated in the Southern Maratha Country, and are consequently placed
n Schedule B,

“The death of Gopalrow Sahele Merelebkur in 1342, of Wamonrow
Saheb Soneckur in 1845-46, of Purushram Punt Bhow Tasgaomkur jn 1848,
of the Chief of Kagwar, Rao Saheb Putwurdhun in 1857, brought a number of
villages under this Government, which, together with the confiscated Jagheer
or the Nurgoondkur, it was necessary to bring under the Regulations and Acts,
Advantage would also be taken to include Bhimleh and Tambveh, received
from Scindia in 1829, and which ought to have been brought some years ago
under the Regulations, and also to bring Tudwaleh, Unkulgee, Areshunker,
Wudwudgee, and Arwundee, which had lapsed from the N eepaneekur 1n 1839,
but were by oversight omutted from Aet VI. of 1842, under the present laws. +

“ Pandegaom, which lapsed to Government by the death of Chintamonrow
Knswadeckur, one of the Putwurdhuns of Koorundwar, will also be included.
The whole Purgunnas of Nowlgoondand Badamee and Turf Sholapore and Turf
Nedee were brought under the Regulations by Act VIL of 1830. Two villages

* 1n each of the former and one in each of the latter are entered in Schedule B ,

it might be unnecessary to include them, but it will be a subject for the con-
sideration of the Commitiee whether they should be retained or not It will
be observed that the arrangement “of names is different in Schedules A
and B. The former is the one that 1 prefer; but I was obhged to adopt
the latter, because in the Neeldroog Purgunua, in Sholapoor, for instance,

A4
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the greater number of the villages are in foreign Territory, the difficulty of
enumerating the excepted village would be extreme. Again, parts of some
of these divisions were brought under the former Regulations, and some-
times they are repealed in the Schedule, I wished to have had them so
arranged -as to have referred to them once only, but for much the same
reason, part of the Purgunna or Turf beingin one Zillah, part‘in other, and,
perhaps, a partin foreign Territory, I found the re-arrangement would be
most difficult, if not impossible,

¢ The Counc:l will perceive that m the Bill the Sattara State is called a
Province. It will, I think, be preferable when referring to-its former state to
designate it generally as the Territory, and when referrng to it since it came
intd British possession, to callit, as it really is, the Collectorate of Sattara.

¢ Inother parts of ]fhandélsh, the Deccan, and Southern Maratha Country,
in fuct 1 all our more recent acquisitions, certamn smits against Government and
on other subjects are exempted from the jurisdiction of the Civil Courts, and
there are also certain privileged persons who are exempted from the ordinary
jurisdiction of the Civil Courts I am not an advocate for the extension of these
privileges, but it will lead to very great confusion if these excepted suits and
privileged persons are made subject to the ordmary jursdiction in these
wvillages or districts while they enjoy exemptioni in the adjoining one. I shall
therefore propose in Commuttee to insert the usual Clauses providing for their
exemption.
4 The Council may have some idea of the difficulties I have had to contend
with 1n preparing the Schedules annexed to this Bill, from the numerous correc-
tions the Deputy Secretary has sent to them sice the Bill was first printed

“For these corrections and much assistance in every way Iam mdebted
to the Collectors of the several Zillahs in or near where thicse villages
are placed; and I hope we shall have the names further corrected if the
Collectors see mistakes in them—for what with difference of spelling and
misprints, the small schedule attached to our first Act of ths year is not correct ,
the Sub-Collector of Broach, Mr. Moriarty, having brought it to my notice
that the village of Sansrode is there called Tasrode—a mistake of which if the
correction is necessary, it can only be done by anew Act.”

Mr. Frere concluded by moving that the Bill be read % first time, and
referred to a Select Commattee consisting of

The Honorable Mr. TristrAM,

The Honorable Mr. Rosertson,

The Honorable Mr. Maprowrow VrrruL ViNcHOORKUR, and :
* The Moven,

with instructions to report at the first Meeting of Council. The Report to be
translated into Marathi and Canarese.
Carried.

The Bill was then read a first time,
»P33

Read a first time
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* On the next order of the day being read, *“ A Bill for the Summary Settle-
ment of Claims to exemption from the payment of Government Land Re-
venue, and for regulating the terms upon which such exemption shall be
recognised in future 1n those parts of the Bombay Presidency which are not
subject to the operation of Act XI. of 1852 of the Couneil of India,” the
Prrsipi ¥t sad that as the Bill had not been published in the Government
Gazette, 1t would be necessary to suspend Rules 12 and 17, in order to allow
the Bill to be read a first time, and us 1t was very desirable that the Bill
shotld be passed this year, he declared Rules 12 and 17 spspended, ,

Mr Rosrcrrson mn introducing the Bill said :— ,

“ In mtroducing the Summary Settlement Bill which I d1d a fortnight
ago, I explained that the Bill for.the Summary Settlement of Inamdars’
holdings, which wentup to the Government of India erghteen months ago, was
intended to apply to the whole of the districts of this Presidency, which were
under two sepaiate laws for the tilal and ad) udication of the right to esemp-
tion from the payment of land revenue I also explained that in one portion,
+ ¢ in the districts of the Deccan and Southern Maratha Country, the law for
the adjudication of cialms was considered such as to Tender it unnecessary
before proceedlncr to carry out the proposed settlement to awat the passing of
the Bill before the Government of India, and that 1n consequence of the Settle-
ment having been introduced 1nto those districts, 1t has now become necessary
to submt two Bills to this Council, the object of the one being to legalize what
Lad already been done, and the object of the other being to extend a similar
settlemént o the districts of Guzerat and thé Concans. The Pall which I have
now the honour to introduce Is this last-mentioned Bill, it differs in some
cssential points from the Bill already before the Council. The principle of these
differences 15 that the amount of compromise which 1t has been decided to
demand fiom the holders of Iands exempt from the payment of land revenue
n the districts to ‘which this Bill upphes, has been fixed at two annas only 1n
each Rupee 'of assessment; the reasons which have induced the Government to
makhe this difference, I cannot better explain than by quoting ftom the letter of
the Revenne Commissioner, N. D., with which he submitted the draft of the
Bill to Government = ’

*“ In the Deccan and Southern Maratha Country theinterests of the State

1 regard to alienated lands were from the first acquisition of that
part of the Presidency watched with some care, and for the last ten
yearsinquiries under Act X {.of 1852 have been 11igorously prosecuted
therein, while on the other hand, in Guzerat, the same vigilance has
not been displayed by the local authorities. Lhe tenures there are
also more complicated, and the law has been a Regulatiod of 1827
which at the time 1t was framed was well adapted to provide for pro-
per inquury, but which on being referred to now when many of its
provisions have for years been 1n abeyance, only causes much doubt
and d:fficulty in rendering a final and satxsfactory decision on any -
question almost impossible It is obvious therefore that a district

.
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where the action of Government m regard to alienated lands has been

* * rigorous, and where the provisions of the law are not only astringent

but ¢lear, a summary settlement was likely to be acceptable ont terms

very different from those which would find favourm 2 district where

. for many years the' nights of Government had been but feebly
pressed.”” /

* Another point on which there 1s a difference between the Deccan and
the present Billis that there 13 no separate provision made in this one for the
payment of Nuzzerana in consideration of which a transfetable night 1s con-
terred upon the Deccan holders, and it js intended by this Bill to extend to
the Guzerat holders by the single payment of two annas on each Rupee of as-
sesstent all the advantages conferred by the double payment of a Chowtaee
and Nuzzerana on the Deccan holders In the Deccan, adjudicated claims l
can come under the settlement by the payment of the one anna Nuzzerana, but
heie those claims are allowed tlus option on the payment of the full amount
only

¢ The provisions of Regulation XVI1. of 1827, which is the law applica-
Lle to the trial and adjudication of claims to exemption in the districts to which
the present Buill refers, have many of them as above stated been for years 1u
abeyance, 1t has therefore been considered desirable 1 preparing this Bill to
repeal Chapters 9 and 10 of that Regulation and Regulation VI of 1833, and
t re-enact their provisions, substituting a procedure based onthose enactments,
but adapted to the errcumstances under which inquiry will, 1n the event of its
being demanded, take place.

“In section 42 of Regulation XVII of 1827 refeience 1s made to a notice
which was issued 1n the Zillahs of Surat, Broach, Kaira, Ahmedabad, and the
Concans 1n accordance with Regulation 111 of 1814, wheremn the holdérs of
land exempt from the payment of public revenue under Summuds were required
to register their Sunnuds within one year of the publication of the said notice,
and 1t 18 at the same time declared in the above-quoted Section of Regulat
tion XVII of 1827, that no Sunnud which had not been so registered shall be
held to preclude an assessment being 1mposed on the land. In the 16th Section
of the present Bill this has however been modified so as to extend the period of
Registration, rendering Sunnuds admissible as evidence of title up to one year
after the date on which the Code of 1827 came mto force

“ Again, by Section 19 of the new Bill, the decision of the Collector or
other tryng authority, if in favour of the continuance of exemption, is to be
final, whereas under Section 45 of Regulation X VII. of 1827 such decision re-
quired the confirmation of Government, If the decision beaganstthe claimant,
however, -appeal is allowed or ander the previous law to the Zillah Courts,
provided the annual value of the exemption decided agawst be upwards of
Rupees fifty These modifications have been made 1n the new law as compar-
ed with the old one with the view of expediting the final disposal of cases 1nto

. which 1nqury into title may be claimed,

.
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 Under the former Regulations service lands were declared to.be -
resumableat the pleasure of Government under general rules to be framed from
time to time; but the manner in which this provision was intioduced into
Regulation V1. of 1833 is g0 expressed as to have raised doubts as to the force
' and meaning of the words. As it is however reasonable that Government
should have control over its servants, provision to give them control over service
lands has been made in the present Bill
“In Section 17, and again in Section 18, Clause 2, the provisions of the
Stamp Law are declared to be applicable to all proceedings of inquiry mto title
held under this Act, butas the office ofthe trying authority has been declared
to be for the purposes of inquiry a Court of Civil Judicature, I think it was
unnecessary to introduce this provision into the Bill, and shall hereafter propose
the omission ofit. ot

Foead & figet time “ With these observations, I beg to propose the First Reading of the Bill,

‘sﬁiczeﬁingm:‘t’e: and that it be referred toa Select Committee consisting of # )
The Honorable Mr. InvERARITY.
The Honorable Mr. TrisTrRAM.
The Honorable Mr. JuconnaTs SuNkERserT.
The Honorable Mr. Mavnowrow Virrur VINCHOORKUR,
And the Mover.
* The Report to be translated into Marathi and Guzerathn.” .
The Bill was then read a first time, and referred to 2 Select Committee
as above named.

Cotion Frauds Mr Scorr said he bad promised at the last meeting to state what
BALMr Scott'sm-  gourse he would pursue with reference to the suggestion of His Excellency
tentions regarding . . . .

the Commander-in-Chief to appoint a Select Committee to take evidence on
the subject of Cotton Frauds. He now intimated that'he did not think the
course suggested practicable, and that probably the Council would agree
with him that the object would be better gained by requesting the Execu-
tive Government to appoint a Commission for the purpose, cornposed partly
of their own experienced officers, and partly of experienced merchants. The

* Chamber of Commerce, he might add, was about to address Government on
the subject. :

Remarks of His His Excellency the CommanDERr-1N-Chier stated that before the Counail

};fg‘:g der-uﬂw rose, he wished to make.a few remarks with reference to the amendment
Cimef on the proposed by Mr. Tristram. He had been completely taken by surprise by
3:‘; "{'}féf)ﬁiea th,f;, the amendment which had been carried by the Honorable Member, the same
Mr Tnstram baving been brought forward without any previous notice whatever. The

Clause on which the amendment was so unexpectedly moved had received
very careful consideration in Committee and much compromisehad taken place,
the result bang an unanimous signature including that of the Honorable
Gentleman. The only protest made to the general report came on another
point from the Honorable Mr. Jugonnath Sunkersett, who had very fairly
stated the course he intended to pursue. His Excellency felt there was a
moral pressure placed on him in this case.” From public motives he did not
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- wish to deluy the passage of the Bull as hemight liave done, but he submitted
that the proceeding he Liad described was irregular and rendeied the transac-
tion of business difficult and unceirtain. It was quite without precedent
other Legislative assemblies. He believed that with more time for considera-
tion the Council might have arnved at & different ¢onclusion, notwithstanding
the ahlity with which the Honorable Member had supported his amendment,
M. Tristram explained heshould be sorry 1f after what had fallen from
s Excellency the Council should consider there had been a traitor in the
camp of the Select Commuttee  Possibly 1t had escaped the 1ecollection of His
. Excellency that at the conclusion of one of the protracted sittings of the
Commuttee, he (Mr Tristram) had suggested this very amendment in the
Clause ; but another important alteration having just then been brought under
discussion, the alteration unfortunately escaped his (Mr TrisTaan’s) attention,
until the amended Bill had been printed and eirculated. His objection to the
Clause as it stood recurred to him, but 1t was then too late to give the tequired
three days’ notice of amendment , but he so strongly felt the necessity there
was to prevent the possibility of doubt as to the meaning of the Clause, that
at the nisk ofirregulaiaty jn the proceeding he had taken the only opportunity
which would present itself to arge consideration of the pomt in full Counail,
Mr Tristram regretted having taken His Exccllency by surprise, but trusted
the explanation now given would be considered satisfactory
The Prusioeny explained that according to the rules by w{nch the busiess
of the Council was conducted, any member had a right at any stage of the
- praceedings, before a Bill was passed, to make any suggestions that he might
think necessary for amending the Bull
The Presioexnt in adjourning the Couneil, sard :— The President s
He was glad to find that the state of business before the Couticil was such ﬂddf&s% m adjourn-
+ that he was able to relcase them from, furthar attendance by adjvarning the g the Seswion
Session. ,
The number of Bills passed dunng the Session was not moré than a1z,
but some of them were valuable and 1mportant measures: especially the Bl
. for enlarging the jurisdiction of the Court of Small Causes which had been
passed at that Meeting.
+ ¥ Other mpst important Bills had been advanced as far as time would allow,
+ .and were now awaiting the period fixed for the next stage of proceeding before
. they,could be finally disposed of.
» . Tosome of them the Commuttees had devoted a great deal of time, irouble,
+ "and attention, sitting daily, sometimes for many hours a day The best thanks
of Government were due on this account to their colleagues, some of whom
«'had "attended to the business, before the Couucil at a great sacrifice of their
- ewn'yaluable time and legsure. One Bl bply had ‘befn .thh’dr.aWﬂs\’- {f , that
. relating to the, abalition of the pffice of Law Othscer of the Zallah (?0‘1“5 n the
¢+ Mofussil, ;as jt, seemed hikely that the object might be attaited without
., = recourse to legislation, .,
ey At the,vopenjang ,of the pr:esent Session he ’:the PRESIYDENT) expressed a
hope that dunng s course he might be able fo bring a'Bill to give legal
e 34
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effect to the Resolution of the Government of India, dated the 17th October
last, on the subject of the Sale of Waste Lands and the Redemption of Laund
Tax.

He was not at that time aware of the course which Her Majesty’s Go-
vernment proposed to follow with regard to that Resolution, and he spoke
.with reference mainly to the duty imposed on the local Governments by the
last paragraph of the Resolution, in preparing the Drafts of such laws as
might be needed to give legal effect to the provisions of the Resolution so as
to secure for all grantees under the Resolution a Legislative title to thefir
property )

He (the PresipesT) had carefully read everything which had been pub-
hshed 1 the shape of enticism of the Resolution, and must confess that
nothing he had read or heard had in any way altered the opinion he then
expressed of the provisions of the Resolution, or induced him to doubt the
justice and sound policy of 1ts provisions.

It 1s true that many for whose opimons on such subjects he (the Prest.r
prnT) had the highest respect did not agree with him ; but he felt so confident
1 the soundness of the principles on which the Resolution is founded, that he
would be well content to trust to time and discussion, assured that any of
us who may be living 10 years hence will find a very general agreement as to
the wisdom and justice, 1f not the necessity, of the main provisions of the
Resolution .

But_whatever may be ourindividual opinions, we havein the mean time
recerved very detailed and definite instructions from Her Majesty’s Government
as to the course to be pursued in dealing with Waste Lands and the Land Tax.
The measures directed 1n the Secretary of State’s:despatch of the 9th of July
last, which has been published in the Calcutta Government Gazette, do not go
so fat as the Resolution of the 17th of last Qctober, but there can be no doubt
they will prove of very great value to all interests connected with the land
which 1s hable to Government assessment , and 1f carried out in the same spirit
in which they are concerved, will do much to remove present uncertainties of
tenure and assessment, and to afford to labour and capital devoted to theim-
provement of land great security against over-taxation of such improvements

It will be the earnest desire of the Bombay Government to secure these
benefits to all interested in the land, hut the necessary measufes will differ
matenally from those he (the Presipent) contemplated when previously
alluding to this subject, and cannot possibly be introduced this Session.

It might, perbaps, be found necessary to have an extra Session before the
usual period, say, 1n October, but he hoped not.

The Council was then adjourned to the 15th December:1862.

By order of His Excellency the Governor in Council,

L. H. BAYLEY,
- Deputy Secretary to Government.

.

Baombay, 215t October 18(52. . ; °,

[
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PROCEEDINGS

OF THE

COUNCIL OF THE GOVERNOR OF BOMBAY

TOR THE PURPOSE OF

MAKING LAWS AND REGULATIONS.

Abstract of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations under the Provisions of the Act of Parliament, 24 and
25 Victoria, Chapter 677

The Couneil met at Poona, on Wednesday the 15th July 1863
PRESENZ:—

His Excellency Sir H B E. Frere, K C B., Governor of Bombay,
Presiding

His Excellency Sir W. R. MansrieLp, K.C B,

The Honorable Mr. W, E. FrezE,

The Honorable Mr. J. D Inverariry,

The Honorable Mr. H. L. AxbpErson,

The Honorable Mr. RustroMsee Jamszriee JesEEBHOY,
The Honorable Mr Mapuowrow VirturL VINCHOORKUR,
The Honorable Mr. JucoNNaTH SuNKERSETT,

The Honorable Mr. Premasrar Hemasrar,

The Honorable Mr. A. D. RosErTSON,

The Honorable Mr. M, H. Scorr.

’I‘he Cuizr S.ECRETARY administered the usual declaration of office to
Mr H. M Birowoon, appointed Under Secretary to Government

The Caier SecRETARY also administered the usual deelaration of office
and the oath of allegiance to Her Majesty the Queen to Mr. M. R. Westropp,
apponted an additional Member of the Council of the Governor of Bombay
for the purpose of making Laws and Regulations.

The Honorable Mr. WesTropp then took his seat
e

Declaration of
Officeadmimstered
to Mr. Birdwood,
Under Secretary to
Government

Declaration of
Office and Oath of
allegrance adminis-
tered to Mr., Wes-
tropp, additional
Memberof Counail
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Presdent’s Ad- The PrestpenT informed the Council that the list of Bills which were
dress set down for discussion during their present sitting was not a long.one, but
it comprised some measures of very great importance,

The Bill for regulating proceedings in cases of Insolvency wasa measure
of the greatest importance, and would, he hoped, prove a very valuable
addition to the Statute Book.

It would require careful consideration to determine how far it was
within the powers of this Council to pass the measure as it stood, or
whether 1t would be requisite to invoke the authority of the Council of the
Governor General. But in either case it would be desirable to put the
measure into as perfect a shape as possible with reference to the require-

- ments of this Presidency.

He hoped also that Government would be able to lay before the Council
a Byl fo give legal effect to the provisions of the Revenue Survey Rules,
and to define the rights and hiabilities of all parties connected with the land
which had been subject to the Survey and Assessment. This was a measure
which it was the wish of the late lamented Mr. Goldsmid and Major Wingate,
who organized the Survey, to have passed, as soon as practical experience
had shown that the Survey Rules were calculated to effect the ohjects
aimed at. The Council was aware that those objects had been more than
fulfilled, and that the Survey had been productive of the best results to
every interest affected by 1t. To it, he (the President) believed, might
fairly be attributed much of the present prosperity and contentment of the
agricultural classes in every part of the Presidency into which the Survey
rates had been introduced, and it was most desirable to give that legal
vahdity and security to the measure which, owing to a variety of causes,
had been so long postponed.

But where so many interests were affected, it was most desirable
that all parties concerned should have the fullest notice of the details of the
measure, and ample opportunity for discussing them, and therefore, though
he (the President) hoped the measure would be very shortly laid before
the Council, 1ts final passing would probably be deferred till the Council
met in Bombay

The principal other measures which were 1 a state to be laid before the
Couneil were—

1 A Bill for the periodical Survey of Steam Vessels.

2 A Bill to repeal the Regulation which makes it necessary that

a Sub-Collector should also be ez-officio Joint Magistrate of the
District.
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There were a few other measures of minor importance which might

probably be laid before the Council during their present sitting  But they

preie not at present in a shape which rendered their early submission to the
Council a matter of certainty.

Besides the Bills there 1 one more subject of conmderable importance,
which will engage the attention of the Council, and that 1s, the revision of
the Standing Rules for the transaction of business in the Council It 1s the
desire of Her Majesty’s Secretary of State that these Rules should, as far as
practicable, be assimilated throughout the three Presidencies. This has
been done by the Madras and Bengal Councils, and it 1s desirable that the
subject should now engage the attention of this Council.

-

The Council then proceeded to consider the Orders of the day.

The Honorable Mr. InverariTy moved the first reading of the Bill to
provide for the periodical Survey-of Steam Vessels in the Ports, Harbours,
Ruvers or Waters of the Presidency of Bombay. In doing so, the Honorable
geatleman said * The question of a law of more general application than
that now proposed has been under discussion on various occasions during
the last 12 or 13 years, but there have been circumstances and differences
of opinmion which have mterposed and stood 1 the way of 1ts enactment.
The necessity for a law such as that now proposed was exemphfied so long
ago as towards the close of the year 1853, when in the postal contract entered.
into with the Bombay Steam Navigation Company, a clause -was- inserted
empowering Government to appoint an officer periodically to survey the
Company’s Vessels employed in carrying the mails The necesmty*wbmh
existed ten years ago has augmented with the increase of steamers frequent-
ing the Ports and Waters of this Presidency.

“The Bombay Chamber of Commerce and other authorities who have
been consulted, consider that a measure such as that now proposed 1s 1n the
highest degree desirable, and that the Bill 1s well calculated to effect the
ohject in view. The principle of the Bill has been already affirmed on the
other side of India by the passing of the Bengal Act V of 1862, of which
the present Bill may be said to be a transcript. As it meets the want now
felt 1n this Presidency of some guarantee to the public for the seaworthiness
and efficiency of Steamers frequenting 1ts Ports and Rivers, I beg to move
that this Bill, to provide for the Periodical Survey of Steam Vessels 1n

the Ports, Harbours, Rivers, and Waters of the Presidency of Bombay, be
read a first time.”

s

The question was then put that the Bill be read a first time

Carried.

Me  Inveranty
moves the first
reading ot a ““ Bull
to provide for the
pertodical Survey
of Steam Vessels
the Ports, Har-
bours, Ravers, or
Waters of the Pre-
sidency of Bom-
bay
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The Honorable Mr. Inverarity then moved that the Bill be referred

to a Select Committee consisting of

) The Honorable Mr. Scorr,
The Honorable Mr. RoBERTSON,
And the Mover.

Carried. .

The Honorable Mr. Frere noticed that in the Statement of Objects
and Reasons mo provision was made for the translation of the Bill into
Canarese He thought that it was advisable that the Bill should be
translated mmto Canarese

.
The Honorable Mr. Inverarity concurred in this suggestion,

The Honorable Mr. Rosrrtson said that he did not see the necessity
for translating the Bill into Canarese, as any cases arising out of the Act
would be tried 1n Bonbay. He thought that .the translation of the Bill
into Canarese would only delay its introduction ; he did not, however, wish
to divide the Council, but would give his assent to the Honorable Mr. Frere’s
proposal

It was then agreed that the words « Sindhee and Canarese™ should be
substituted for the words “and Sindhee” in the Statement of Objects and
Reasons.

The Honorable Mr Westropp then asked for leave to introduce a Bill
to amsnd Act XXI of 1848. The Honorable gentleman said : *That Act
XXI. of 1848 declared wagers and wagering contracts to be null and void,
and prohibited the maintenance of any action or svit upon them in any
Court of Justice. So far, therefore, as regarded the prncipals in such
transactions, neither of them can maintain aganst the other any action upon
the wager or contract of that deseription. Nevertheless the object of the
Legislature, namely, the prevention of the system of gambling which
pervaded and still pervades at least Western India, has been wholly
fractrated. Time-bargains as to the prices of Opium and Cotton are made
to an enormous extentin Bombay and its provinces, and have a very
njuarious effect on the real markets for Opium and Cotton, and espeeially on
the latter  He (Mr. Westropp) believed that his Honorable friend Mr. Scott
would support him i that statement. Act XXI. of 1848 had been systema-

. tically evaded by means of a combination amongst Shroffs. Had the Act
declared wagers or wagering contracts to be illegal, all collateral contracts
founded upon such transactions would be tainted by the illegality of the
onginal contract, and could not be enforced by suit The infliction of a
penalty on the parties to wagers or wagering contracts would have been
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equivalent to a declaration of their illegality In the absence of any such
imphed or of any express declaration of illegality, the Supreme UCourt.
snd the High Court, following like decisions made 1n England upon an
analogous English Statute, had been reluctantly compelled to enforce
contracts collateral to wagers and wagering contracts Tune-baigains on
the prices of Opium and Cotton, where no delivery of the commodity 1tself
18 contemplated, are wagering contiacts By the present system pursued 1n
the bazars, time-bargains are effected thiough shioffs, who charge brokerage
and commussion for permitting the employment of their names as those of
the principals n the contracts, their constituents, the real wagerers, temalning
often wholly unknown to each other The shroff of the wmner pays to
the shroff of the loser the difference between the wagering price and the real
or couventional market price of the day on which the wager 1s to be decided
The shroffs generally keep faith with each other The instances to the con-
trary are rare, and a shroff, who 1 his time-bargains 1s a defaulter, suffers a
species of excommunication, masmuch as his biethren not only cease to effect
time-bargans with hum, but decline to cash s hoondies, or have any other
monetary dealings with him. Hence the onigmal wager 1s generally carried
out  The shioff of the loser having paid the amouns of the loss, biings an
action against the loser, if he do not voluntarily pay, to recover the money
pawd on his behalf, and the brokeiage and comnmussion, that is to say, the
shroff sues the loser not on the wagering contiacts (1t having been fulfilled
when the amount of the loss had been paid to the shroff of the winner), but
on collateral contracts in respect of the money paid and the trouble and n<k
m entering into the original contract Tn any event the shroff recgvers a
verdict for the brokeiage and the commission, and 1f the loser, before the
amount of the loss has been actually paid, have not piohibited’ his shroff
from actually making that payment, the latter will also recover a verdict
for that amount The proposed Bill will not go so far as to annex a penalty
to wagers or wagering contracts such legislation might seem of too haish
a character. The Bill, therefore, will not probably have the effect of com-
pletely preventing time-bargains, yet as 1t will prohilnt the maintenaunce, by
any shroff, broker, ageut, or other person, of actions on contracts collateral
to such transactions, he (Mr Westropp) trusted 1t would greatly discourage
time-bargams, of which at present shroffs are undoubtedly the mauw
uphdlders ”*

The Prosipont said that under Rule 13, no member could moave for
leave to bring 1n a Bill without giving three days’ previous notice of the title
and subject to the Secretary. No such notice had, he beheved, been given
m the present nstance. But considering the importance of the measwe
proposed by the Honorable member, he (the President) had no objeetion

to suspend the Standing Order.
2»e
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Rule 13 was then suspended, and the question was put that leave be
given to the Honorable Mr. Westropp to introduce a Bill to amend Act

XXI. of 1848
Carried. -

To Honorable Mr. Westropp then asked whether the proposed Insol-
vent Debtors’ Act for the Mofussil would contain any enactment declaring
that the sons or grandsons of a Hindoo should be hable in respect of his
debts to the extent only of such property of their parent as might come to
thew hands. In the Mofussil of this Presidency, the sons and grandsons
of a Hindoo are still by the Hindoo Law liable to pay the debts of their
deceased ancestor, although he may not have left any assets available for
the purpose. This legal liability was originally founded upon religious
reasons. The injustice of it had, however, for a long time past been
recognized by Hindoos themselves, and the time had come for relieving them
In the Supreme Court or in the High Court, at 1ts original side,
the heir of a Hindoo 1s permitted to plead to an action for the debt of his
ancestor that he (the heir) has not recerved any property of his ancestor
available for the payment of his debts.
may plead plene administravit Such pleas form a good defence 1n Bombay,
and there 1s no valid reason why the Law in the Mofussil should not be the
same.
Hindoo Law as admimstered 1n the Mofussil on this subject, he (Mr.
Westropp) would ask for permission to bring in a Bifl for that purpose.

from 1t.
So an administrator or executor

If there were no provisions in the Insolvent Debtors’ Bill to alter the

The Honorable Mr Frere said that the Insolvency Bill was 1n his
hands, and that 1t contained provisions for amending certain points in the
Law of Debtor and Creditor These provisions, however, could be more
conveniently discussed when the Bill was before the Council,

The Presipent then adjourned the Council to Wednesday the 22nd

nstant, at 3 p m.

By order of His Excellency the Governcr 1n Council,

H. M. BIRDWOOD, .
Officrating Uunder Secretary to Government.
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_ PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Abstract from the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations under the Provisions of the Act of Parliament, 24 and 25
* Victoria, Chapter 67. ”

The Council met at Poona, on Wednesday the 22nd July 1863
PRESENT — ’

His Excellency Sir H. B E. Frere, K C B, Governor of Bombay, Presiding.
The Honorable Mr. W. E. Frzerg,
The Honorable Mr. J. D. Ixverariry,
The Houorable Mr. H L. AxbpEerson,
¢ The Honorable Me. Mapaowrow Virrur VINCHOORKUR,
The Honorable Mr. Juconxata SunkErsETT,
The Honorable Mr, Premasnar HEmasHATL
The Honorable Mr. A. D. Roserrson

The UnpEr Secrerary presented a petition addressed to the Secretary
to the Legislative Council, which was ordered to be filed, not bemng in
conformity with Rule 41 of the Rules for regulating the conduct of business
by the Council of the Governor of Bombay.

The Council proceeded to consider the Report of the Seléct Committee
on the “ Bill to prowde‘for the Pertodical Survey of Steam Vessels 1n the
Ports, Harbours, Rivers or Waters of the Presidency of Bombay.”

On the question that Section II. stand part of the Bill, the Honorable
Mr Maprowrow VrrruL ViNcHooRKUB moved that the words *fit and
proper” be omutted from the Section, as it was not to be supposed that the
Governor 1n Council would appont any but a fit and proper person to be
a Surveyor under the Act.

The Honorable Mr. InvErarITY said that these words should certainly
be retained. ’

The Honorable Mr, Mapnowrow Virrur Vincuoorkur pressed his
amendment and the Council divided :—

Noes—6.
Honorable Mr. Frerg,

Ayes—1.
Honorzble Mr. Mapsowrow ViT-
Honorable Mr. InvrrarITY,
Honorable Mr Axprrson,
Honorable Mr. JuconNaTH SUNKERSLTT,
Tlonorable Mr. Promapaar Hemapnag,
Honorable Mr. RoperTsoN
The amendment therefore was lost.

TUL VINCHOORKUR.

Petition.

Report of the
Select Commuttee
on the Bill to pro-
vide for the Perio-
dical Survey of
Steam Vessels m
the Ports, Har-
bours, Ravers, or
Waters of the Pre-
sidency of Bombay,
conaidered.
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On the question that Section I11. stand part of the Bill, the Honor-
able Mr Frere said that the words “as soon as reasonably may be after
the arrival of such steam vessel,” were open to objection, on the ground
that the object of the Bill was to ensure the seaworthiness of vessels before
leaving a port, not to ascertain their state after a sea-voyage.

The Honorable Mr. INvERARITY explained that a vessel could be Dest
surveyed when she was empty , and 1f the survey was made a reasonable
time after the ariival of a vessel in port, the work of loading or umnloading
her would not be interfered with.

The Honorable Mr. Frere would not press his objection, as the Section
was taken from the Act already passed by the Lieutenant Governor of Bengal.

The Honorable Mr. Frerr then moved the substitution of the: words
““ or equipments” for  equipments or articles” in Section IIL

Carried. .

The PresipeEnt said that 1t was desirable to expunge the words “ as
nearly as the circumstances of each case will admit” fiom Section IV.

Carried.

On the question that Section IV. stand part of the Bill, the Honorable
Mr. Faere asked, with reference to the last sentence, what would be
the effect in case the Captain disobeyed the officer of Customs or Pilot and
took his vessel out of port without a certificate, as no penalty was provided
for 1t 1n the Act.

The Honorable Mr. INvERARITY said that in géneral a vessel would not
leave a harbour without a Pilot, for if she did the 1nsurance would thereby
be vitiated. Besides the Segtion provided that no Port-clearance should be
given to a vessel that was not provided with a certificate, and this would be
sufficient to ensure a certificate being taken, for no vessed plying to Indian
or English Potts would venture to leave without a clearance.

The Honorable Mr. RoBerTson drew attention to Sections 126 and 127 of
the Consolidated Customs Act (No. VI. of 1863), which provided that no
vessel should leave any port of British India without a Port-clearance, and
which authorized the infliction of a heavy penalty on any Pilot who should
take charge of any vessel proceeding to sea without a Port-clearance,

The Honorable Mr Frere said that under these explanations he was
not prepared to propose any alteration of Section V.

On the question that Section VI. stand part of the Bill, the I{onorable
Mr Frere said that he was sure 1t would afford no pleasure to the Governor
mn Council to deprive any Pilot even temporarily of Lis licence. He moved
that the word “ discretion” be substituted for the word pleasure.”

Carred.
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On the question that Section II. stand part of the Bill, the Honorable
Mr. Frere moved that the words “ where the same may be easily read” be
placed immediately after the word “suspended” instead of in their present
place

Carried.

The Honorable Mr. AxpErson remarked that Section XIIL. authorized
a delegated officer to cancel a certificate that might have been granted by
a superior authority, as for instance, by the Governor in Council, under the
provisions of Section VII. The Honorable member moved that the words
“ or any officer appointed or authorized by him for that purpose,” and also
the words * or such officer as last aforesaid” be omitted from this Section.

Carried.

On the question being put that Section XIV. stand part of the Bull, the
Honorable Mr. Frere moved that the word “competent” be omitted in
Iine 11 of that Section, he had, he said, opposed the omission of the words
“ fit and proper” in the second Section, but as the Surveyors to be appoint-
ed under this Section were a sort of appellate Court, he thought embarrass-
ment might arise if the word was retained, and the commander or owner
chose to question their competency.

The Honorable Mr. Inverariry had no objection, and the word was
omitted.

The PresipeExt said that 1t was desirable to add the words *and con-
dition” after the word * description” in columns 5 and 6 of Schedule A
Carried.
* The PresipEnT then adjourned the Council to Wednesday, the 29th

instant, at 3 P M.

By order of his Excellency the Governor in Council,

H. M. BIRDWOOD,

Officiating Under-Secretary to Government
Poona, 23rd July 1863

* Nore.—The Council was afterwards adjourned to the 1st August.
3p

*
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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Abstract of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations under the Provisions of the Act of Parliament, 21 and
25 Victoria, Chapter 67.

‘The Council met at Poona, on Saturday the 1st August 1863.

PRESENT.—~
His Excellency Sir H. B E, Frere, K C B., Governor of Bombay,

Presiding.

His Excellency Sir W. R. Mansrierp, K C.B.,
The Honorable Mr. W. E. Frere,

The Honorable Mr. J. D. Inverarity,

The Honorable Mr. H. L. Anperson,

The Honorable Mr. JucoNNATE SUNKERSETT,
The Honorable Mr. PremaBual HemaBHAL
The Honorable Mr. A. D. RoserTson,

The Honorable Mr. M. H. Scorr,

The Honorable Mr. M. R. WesTrorP

The Cauncil proceeded to consider the Ordeis of the Day.

The Honorable Mr INveErariTY moved the substitution of the words
* her .Engmes and equipments” for the words ‘ and her Engines” in the
note to Schedule A of the “ Bill to provide for the Periodical Survey of

Steam Vessels in the Ports, Harbours, Rivers or Waters of the Bombay
Presidency.”

Carried

The Honorable Mr Scorr said that it was demrable that no vessel
should proceed to sea without her proper complement of boats; angd the
certificate given under the Bill should specify whether a ship’s boats are 1n
good condition He was not aware whether any Act applicable to British
India contained provisions similar to those of Sections 292, 293, and 294
of the Merchant Shipping Act. The Honorable gentleman thought it
desirable that the second reading of the Bill should be postponed until the ,
Council had received information on this pomt.
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The Honorable Mr. Westropp said that he would be able to procure
the required information by the next meeting of the Council’

*  The Honorable Mr. INvErariTY then moved that the further consi-
deration of the Bill be deferred to the pext meeting of the Council

Carried

The Honorable Mr. Westropp said that before moving the first read-
ing of the Bill to amend Act XXI of 1848 (for avoiding Wagers), he would
mention that the provisions of Section 18 of the Standing Rules for the
transaction of the business of the Counal had unavoidably not been com-
plied with 1n the case of the present Bill, for although the English copies
of 1t had heen circulated more than a fortmght ago, 1t had been published
1n the Government Gazette on the 27th ultimo only, whereas 1t should have
been pubhshed on the 25th ultimo

The PresipEnt suspended Rule 18.

The Honorable Mr Westropp then moved that the Bill be read a
first time, and saxd that the Council would doubtless have observed, that a
Statute (16 and 17 Victoria, Chapter 119) severer than the Bill now pro-
posed, had been enacted by the Bntish Parlament for the suppression of
betung-offices in the United Kingdom, which placed them on the same level
with common gambling-houses, and rendered the persons who kept such
offices subject to heavy penalties. It could not therefore be objected to the
proposed measure, which aimed at the suppression of. what were wvirtually
betting-offices 1 this Presidency, that it was unprecedented or affirmed a
This il did cer-
tamnly contain some uncommon but not altogether unprecedented clauses

pnnciple unrecogmzed by recent legislation at home

It however carefully avoided the imposition of pains and penalties. The
consequence of that avoidance was, in order to impart vitahty to the mea-
sure, the necessity of introducing nto it Sections 11I. and 1V which gave
to the loser of a wager of the particular kind mentioned in those Sections
power to recover from a shroff who might have acted as his agent in the
transaction, any sum of money or advance that migt have beea deposited
with him to.abide the event of the wager whether or not the money had
beem paid over to the wmne'l But 1n the absence of pains and penalties, 1t
was indispensable to the efficiency of the Bill that such a power should be
given to the loser 1n order to render wagering contracts on oprum, cotton
and other articles of merchandize so unsafe, as to deter shroffs from assisting,
nay, more, stimula.tmg other persons to engage in such transactions It
was notorious that Act XXI. of 1848 had wholly failed 1n Bombay to effect

Consideration of
the Bl for the
Survey of Steam
Vessels deferred

Mr  Westropp
requests that Rule
18 be suspended

Rule 18
pended

AMr Westropp
woves that the Bill
toamend Act XXI
of 1818 (for avord-
mg Wagers) be
read a first tune

sSus-
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the end which the Legislature had in view in enacting it, nafnely, the dis-
couragement of time-bargains, and this was almost wholly OWITIg to the fact
that the shroffs and brokers, who were the great promoters of tlme-bargalns.,
were not touched by that Act They could reap their profits by way of com-
mssion or brokerage, and could recover them and. their advances a.nd
payments 1f need be in a Court of Justice, whatever mlgh.t be the case with
the principals. If Sections III and IV. of the proposed Bill were to btacome
law, shroffs, brokers and other agents would be very shy of engaging in
any such wagenng contracts as are embraced by those Sections, on behalf
of prncipals who may even after the fulfilment of the contract overturn the
whole transactton from 1its foundation and recover their money. Without
the help and inshgation of the shroffs such contracts could not be entered
into in anything like their present numbers. He (Mr. Westropp) further
said, that although the first Section of the Bill declared contracts collateral
to any wagering agreements null and void, and prohibited the maintenance
of actions upon any such collateral contracts, the third and fourth Sections
were limited to time-bargains or other wagers relating to the price or
" value of opium, cotton, or any other article of merchandize. It was not
meant that these Sections should apply to any contracts that did not inter-
fere with the free course of trade or were not otherwise injurious 1o the
community  For instance, the loser of a bet on the event of a horse-race
or on the relative speed of two drops of water that might be making their
way down a pane of glass could not recover under the provisions of these
Sections, any sum that he might have deposited with an umpire or other
third party to abide the event of such a bet, 1f that sum had without any
countermand fiom the loser been paid over to the winner. Under Act
XX1 of 1848 the winner of such a bet could not by action recover the
amount of 1t from the loser. The Courts of Law in India could not enter-
tamn such a smt. But if the parties tosuch a bet chose to carry it out, this
Bill would not enable the loser to re-open the transaction. Ascuming that
the Council appioved of the principle of the Bill, it would be necessary
for Honorable members to consider whether the provisions of the third
and fourth Sections should be rendered more widely apphcable by includ-
ing within their scope wagering agreements as to the price or value of
bank shares, or shares in other joint stock companies, He had not thought
1t prudent to include them. Mr. Westropp added, that he had consulted
some of the members of the Bar as to the provisions of the Bill, and had
received from them several valuable suggestions which he would bring
forward when the Bill came to be considered by the Select Commuttee,
For the present he would simply propose that the Bill be read a first time,
and in doing so, he would beg the Council to bear in mind that the main



13

object. of the Bill was to prevent the systematic and pernicious evasion of
Act XXI. of 1848.

His Excellency Sir Witriam MawsrieLp said that he had not had
much time to devote to the consideration of the Bill, nor had he been able
to consult any gentleman of the legal profession in regard to it. But
though he laboured under these disadvantages, he bad httle hesitation
saying that the Bill was entirely opposed to the principles which have
guided the British Parhament in its legislation during the last few years;
for his part he objected to the Bill both m 1ts details and 1n its principle.
He did not think that this Council would be justified in passing a Bill of
the present nature until 1t had much fuller information before it in regard
to the persons against whom the proposed legislation was aimed than was
possessed he was sure by the majority of the members of the Council. Here
was a certain class of men agamnst whom very serious allegations were
brought, who were accused of evading the law and of persuading others to
do the same, who were charged with interfering to a permicious extent
with the free course of trade; yet he would speak for himself that, until he
heard these allegations made 1n this Council by the Honorable gentleman
who had been allowed to introduce the Ball, he had been entirely ignorant
of the facts that there was any occasion whatever for making these allega-
tions; aod he thought he could say the same for most of the Honorable
gentlemen now present. He did not think 1t nght that these Honorable
gentlemen should undertake to legislate for a body of men of whom and of
whose transactions they had no personal knowledge whatever These men
lay under serious accuasations affecting their character for honesty, and they
ought to be heard mn their own defence before any such measure as the
present was proceeded with. Sir Wilham Mansfield further objected to
the vagueness whith attached to the phraseclogy of the Bill; no defimtion
was given of a “ collateral contract.” A *collateral contract” was a very
elastic phrase, and might include contracts of a perfectly legitimate
character which, nevertheless, if this Bill became law, would be held as
null and void. Suppose that A made an advance of money for B in execu-
tion of orders, and for a perfectly lawful purpose, would it be right that B
should be allowed to evade hus hability by pleading that the money paid
for him had been disbursed for a purpose which this Bill held to be 1m-
moral. He bad not the advantage of his Honorable friend’s legal tramning
and acumen, but 1t required little knowledge of law to say that it would
be contrary to all the principles of justice that B should be allowed to
set up any such plea as the above , yet he could, under the proposed Bill,

set up such a plea and avoid paymng his just debts 1f he could only show
4r
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that the purpose for which he received the advance, lawful though it was,

came in a remote manner within the meaning of the words a collateral
contract,” as used in the proposed Bill. The Honorable gentleman denied
that the offices of shroffs, who arranged time-bargains, were at all analogous
to the betting-houses at home ; none but the lowest classes at home fre-
quented the betting-houses, and the Legislature in suppressing betting-
houses did so 1n order to protect fiom ruin persons who were too poor and
too ignorant to protect themselves. The Honorable Mr. Scott would,
perhaps, be able to tell them whether such a description was applicable to
the people for whom the shroffs of Bombay made the advances referred
to. The Honorable gentleman said, that persons who chose to bet on the
results of a horse-race were allowed to do so without any interference from
the legislature, and he could not see why persons who engaged in trade,
should be put to greater disadvantage than persons who lost and won
money for their own pleasure. In considering the principle of the Bull,
the Honorable gentleman said that, so far as he could see, the Bill was
one for the protection of dishonesty and fraud. It was the agents with
whom deposits had been lefi, who would be the sufferers under it. The
principals would escape quite free. The dishonesty of the principals would
in this way be protected, but such a provision was in direct violation of the
whole course of modern legislation which strove to make each individual
offender suffer for his own act, and to screen as much as possible any other
party from the consequences of 1t. It was impossible, besides, to make a
people moral by legislation. The Honorable gentleman had no faith in
cloistered virtue, whether 1 the nunnery or in the harem. Such virtue had
no effect on the general publie, it did not influence others by its example,
and when exposed to temptation it yielded more speedily to it than that
more genuine sort of virtue that had been allowed to mature itself in a free
and natural manner. Every one was convinced of the frail nature, and of
the weak mfluence of this cloistered virtue in the mituations mentioned by
him, and he thought that it would have as httle influence for éood, and be
of as httle value if it were introduced into the precincts of the Stock Ex-
change. It was much better to let the public look out for themselves.
They are the best judges of what is best for them. The trade of Bombay
was mot in such an infantile state that it required to be carefully bandaged
up in swaddling clothes. The shroffs of Bombay mught well ask why’they
should be trammelled in a manner which was strange to other Legislatures.

Thinking as he did, the Honorable gentleman said that he would oppose
the first reading of the Bull.

The Homorable Mr. Paemapma Hesasnar said that the Bill was
unnecessanly severe, for it mixed up legitimate transactions with ‘those

PR

2

.



15

which were of an objectionable character.. He said that many transactions
that would come under the wording of the Bill.were still of a perfectly
legitimate character. He thought too, that the fourth Section allowed an
unnecessarily long time withmn which suits might be brought under it.
The result would be that the Courts would be deluged with suits and in
many cases most vexatious nterference would be occasioned to parties who
had engaged in nothing but bond fide transactions,

The Honorable Mr. WEstropP said that he was prepared to hmit the
time within which suits might be brought under Section 1V. to six months,
but this was a question which could best be considered by the Select
Commttee.

The Honorable Mr. Scorr supported the motion, for the first reading
of the Bill. He said that it was mcorrect to say that the object of the Bill
was to make people moral by legislation This was mot 1its mair object
The Bill appeared at first to interfere with the free course of trade, but
what 1t really aimed at was the prevention of a very injurious interference
with legitimate trade.  If this object was attained, it would be well, and 1f
the Bill subseived morality at the same time, 1t would be all the better
To 1llustrate the evil effects of the system which the Bill aimed at, the
Honorable gentleman would mention the fact that, owing to combinations
among the shroffs, the piice of a khandy of cotton had within the last two
years varied within a very few days to the extent of about Rs. 100 The
magnitude of this variation would be the more apparent when 1t was
remembered that three years ago a khandy of cotton did not cost much
more than Rs. 100 It must be obvious to the Council that such an
unsteadiness 1n the price of cotton or of opium must have a most baneful
effect on the transactions of the mercantile community, for whom it rendered
any thing like healthy speculation perfectly impossible He had been ap-
pealed to by the Honorable gentleman who opposed the Mover to say whe-
ther the persons who betted with the aid of the Bombay shroffs, were in
the same position as the persons who used to frequent the betting-houses
at home, The Bombay shroffs, as a class, might be wealthy enough, but
he could say that the mama for speculation in Bombay had reached down
to a very low cl?ss indeed. Men of small means, clerks and others in the
receipt in some cases of not more than Rs. 20 a month, had all suffered
severely from time-bargains, and in some mstances gomasthas and moonims
entru?ted with funds on behalf of merchants who Lived up-country, had
been induced dishonestly to misappropriate such funds to rexmburse them-

selves for losses which they had ncurred 1n connection with time-bargamns.
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He spoke from personal experience when he said that this re(ikless engage-
ment in fune-bargans had led to much dishonesty. He pointed o\}t that
the system of contracting by way of wager was not analogous to beftmg qQn
the event of a horse-race. In the latter case the loser and the winner .of
the bet were the only persons affected by the result of the race, whereas in
the case of time-bargains such as those now under considt?raticin, tlfe.who]e
commumty suffered. The Bill before the Council aimed, in his opinion, at
putting an end to a very great evil, and he would therefore support the

motion for 1ts first reading.

The Honorable Mr, AnpErson said that he had been much struck
with an observation made by His Excellency the Commander-in-Chief that
no enactment similar to the proposed measure had been passed for Calcutta
or Madras. It might be doubted perhaps whether this Council had the
power to pass a measure which extended the provisions of an Act of the
Government of India But this was an objection that would not, in the
absence of any other consideration, weigh with him to such an extent as to
mduce him to oppose the first reading of the Bill. The Honorable gen-
tleman said that though he admitted that it was a matter of great delicacy
for a Legislature to deal with questions of morality, still he was not
prepared to go the whole length with the Commander-in-Chief in the
remarks made by His Excellency, Several instances occurred to him in
which the Legislature had successfully dealt with questions of this nature.
For example Lotteries, though engaged in at the time by all classes of the
community, were put down in the Umted Kingdom by law about 40 years
ago. It was true the Glasgow Improvement Lotteries, as they were called,
were permitted by law so lately as 30 yearsego. But this was through a
mere oversight, and he (Mr. Anderson) was under the impression that a
declaratory Act was passed after these lotferies were held, stating that no
public lotteries would 1n future be allowed. So stringently has this law
been interpreted that even Art Univns have been declared illegal, and
they only now proceed by the tacit acquescence of the Executive. Again,
the Honorable gentleman remembered a time when it was impossible to
walk down St James’s street without being struck by the magnificence of
palatial buildings devoted to and supported by gambling. But now they
no longer exist. The provisions of the law were called into robust 4ction,
and the original character of these edifices disappeared. To take another
istance. In England the Legislature had always shrunk from dealing
with Prostitution, as it had been dealt with in Paris and Vienua. This
reticence had greatly excited the wonder of foreigners. But though the
Legislature had abstained from an attempt to enforce morality, it had
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interfered with the notorious * night-houses” which afforded so shameless
an encouragement to vice. It appeared them that when evils become
directly detiimental to the public inteiests, the Legislature would take action.
The qhestmn then with refereace to the present Bill was, whether the evil
had attained to that degree of detriment ta the public which would Justafy
legislative interference  On this point he was willing to be guided by the
large experience of the Honorable and learned Mover, and of the Honorable
Mr Scott. His Excellency had argued with great force that the measure
would protect dishonesty. It omnght possibly do so at first, but if the
practice were barred by legal difficulties, 1f 1t ceased to become profitable,
the Council might be sure that the evil would languish and eventually
disappear. With respect to betting on horse-races to which His Excelleney
the Commander-in-Chief had adveited, he (Mr Anderson) would remark
that the law had always opposed itself to such wagers His Excellency
would probably remember the “ Qui-tam” actions of 1844 In fact such
betting was sanctioned and sustained by a Code of Honour, and had there-
fore very little in common with the practices against which the present Ball
was directed. Although generally much impressed by the force of Is
Excellency the Commander-1n-Chief’s argument, he (Mr. Anderson) believ-
g from the strong testimony of the Honorable Mr Westropp and the
Honorable Mr. Scott that great and 1eal detriment was caused to trade and
public morahty by this species of gambling, would support the first reading
of the Bull

" The Honorable Mr. Juconnat Sunkerserr said that he should sup-
port the Bill, and that any alterations 1 1t that might be advisable could
best be considered when 1t was referred to a Select Commttee.

The Honorable Mr. Frere said that as he had not spoken n his turn,
he must ask His Excellency the President’s permission to make a few
remarks previous to moving that the Bill be referred to a Commattee to
report on the necessity for such an enactment. From the remarks made by
the Honorable members on lus left (Messrs. Scott and Anderson) he
thought that further iformation was required as to the extent of the evil
this Bill was intended to cure, and that the Council was not as yet 1 a
state to legslate on the subject. They had not sufficient information to
enable them to judge whether the Bill was really required or not. He was
of opmion that it would be advisable to adopt the course followed 1 the
case of the Cotton Frauds Bjll. A Commuttee was appomnted to procure
wnformation, and after this information was procured, the necessity for the

Bul was apparent and it was passed. The Honorable gentlemen moved
5e
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¢hat a Commitiee be appointed to inquue into the extent of the evils
ansing from time-bargains, and to repoit to the Council the best means of
(-]

remedying them should they be found to exist. .

The Presioent said that 1t would not be regular to appuint a Com-
mttee of that Council as proposed by the Honorable Mr. Fiere until the
Council had first disposed of the question before them, which related to
the principle of the Bill ; by agreeing to or rejecting the proposition that it
be read a first time

His Excellency Sir WiLtiam Maxsrierp said that a precedent for the
course proposed was to be found 1n the case of the Cotton Bill; and he
would say, that had 1t not been for the information obtained by the Com-
muttee, that Bill would never have been passed. He said that 1n regard to
the present Bill he was not as yet satisfied 1 his own mind that it was
needed. If lie felt satiofied that it was needed, he would not think of
opposing it.

The Presipent said that the present was simply a question of form.
It did not appear to him that sitting as a Council for the purpose of making
Laws, they could appomnt the Commuttee proposed by the Honorable Mr.
Frere, until they had disposed of the question of principle whether the Bill
should or should not be read a first time. If the Bill were 1ead a first time
and a Select Commuttee of that Council appointed, it would be for the
Select Commuttee to make such inquiry as that suggested by Mr Frere, or
1t would be open to the Honorable gentleman as a member of Government,
to bring the question of the necessity for inquiry at any time before Govern-
ment, whether the motion for the first reading were or were not carried.

The Honorable Mr, Westropp then replied to the arguments that had
been urged 1n opposition to the Bill. He said that he had hstened to the
observations of His Excellency the Commander-n-Chief with attention and
respect, but thought that his objections would have been more properly
aimed against any legislative restriction of gambling and wagers than aganst
a Bill of which the object was to prevent the frustration of an existing la’w,
The propriety of legislating against gambling and wagering contracts was a
principle already well established both by the Imperial and Indian Legisla-
tures. In the reigns of Chailes II, Queen Anne, Geo ge 1L, George 111.,
and Queen Victoria, Parliament had passed enactments more or less prohi-
bitory of gambling and wagenng contracts. In 1848, in consequence of
the great prevalence of time-bargains as to the price of opium during the
preceding years, the Legislative Council of India passed Act XXI. of that
year, declaring .that all agreements by way of gaming or wagering should
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1ts should be allowed in any Court of IA:
aluable thing alleged to be

to abide the event of any
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Legislatie® Gouner'© te Sand 9 Victoria, Chapter 109, Section 18,

comed from the Statu e
- dl:y Parliament two or three years prevxously to the Indian
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Statute 16 and
prinesple had recerved further conﬁrmanon. by tﬂhize:e(l::::lt beew put down
17 Victoria, Chapter 119, by whieh bettivg 2 Acts against stock jah-
with a strong hand 10 the United Kingdom The aAc s g] e
bing, passed 10 the reign of George the Second,‘ were simi :.r“;n g fouih
and actually contained enactments very much a'km to the third an o
Sections of this Biil. It was accordingly quite too l'ate now to dec dl:l
agawnst legislature prohibitave of gambling contracts. 'Lhe question fot the
consideration of this Council was, whether Act XXI. of 1843 should be
<uffered to remain a dead letter 10 the Statufe Book, so far as Bombay was
concerned, merely because a body of shroffs found 1t profitable to combine
to defeat 1ts operation.  His Excellency rested Ius opinion that there was no

be nall and void, and that no su
or Equuty for recoverng

analogy between the proceedings of the shroffs and the Euglish bettung-
offices, on the supposition that all the pgrsuns who employed the shrotis
were worthy persons, whereas he believed the English betting-offices to have
been resorted to solely by the humbler classes. But that supposition Was
completely eroneous No doubt these were not matters which lay in His
Excellency’s path, and he could not be expected to be acquatnted with
them. To the legal profession however, aud to the mercantile community,
1t was notonous that Act XXI. of 1848 was set at nought by the shiofls and
hrokers, and that mulutudes of persuns of every class of society in the
native community of Bombay and its provinces, fiom the Inghest class to
the lowest class, were iavolved in these useless and ruinous practices The
poorest mehtas and servants entered into time-bargains through the shrofls.
Without the aid of the shroffs, those mehtas and other poor persons could
not engage 1n those trausactions, they would not have sufficient credst 1n
the bazaar to effect time-bargaius in their own names. The slirofls, in
consideration f)f the commussion which they charge, permit their names to
e used as principals, and incur the risk as to the solvency of their poor
constituents It was proved in the recent trials jn the High Court that

many of the shroffs had entered into and signed an egrecment amongst
themselves for the conduct and regulation of time-bargains in cotton fle
(Mr. Westropp) had frequently seen and read that agrcement in (..‘oult
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The shroffs had acted uwpon it. In June 1862, when the committee of
shroffs was engaged in fixing the price by which the wagers in cotton
should be regulated under that agreement, Bombay was, for upnards of a
fortmght, kept in a state of turmoil, so large was the number of persons
wnterested 1n the wagers then awaiting decision. Great complaints were
made as to the rate at which 1t was fixed by that comnnttee Those time-
bargains had and continued to have a most disastrous effect in raising the
price of cotton 1n the real market I his measure so far fiom being mtended
to impose fetters on the trade of Bombay, as supposed by the Commander-
1n-Chief, was intended to emancipate 1t from the permicious influence of
what had no pretence to call itself trade, not a single pound of cotton,
opsum, linseed, or of any other of the commodities which are the subject of
these time-baigains being either delivered or intended to be delivered under
them, as has been over and over again proved in the Supreme and High
Courts There was more opium and cotton pretended to be sold under
these time-bargains in Bombay in one year than could be produced in India
in 20 years They were mere bets, and it was perfectly 1dle to give them
the name of trade. There could be no doubt that many wmehtas, gomashtas
and moonims, employed to conduct in Bombay the legitimate trade of their
masters, who hived 1n the Mofussil, had resorted to the fundsof their masters
m order to make good their own losses 1n time-bargains entered into on
their own account How then could 1t be denied that the trade of Bombay
required protection against such 1illicit pioceedings, and why should any
tenderness be shown henceforward to those by whose contrivance and con-
federacy they are carried on to the detriment of the bond fide Bombay mer-
chants, whether European or Native ? But this protection is not needed
for Bombay merchants alone. The unnatural and improper enhancement
of the price of commodities in Bombay most injuriously affects the European
manufacturers and the consumers everywheie Is not this Council to
show any consideration for the distressed manufacturers of Lancashire! Are
not therr sufferings increased by the artificial augmentation of the price
of cotton caused by the mischievous operation of the Bombay betting
market? So long as by their gambling men injure none save themselves,
no urgent necessity may exist for the interference of the Legislature.
But the present case is widely different. The fair merchant in Bombay,
the European manufacturer and the consumers in all parts of the world
suffer by the present system of gambling practised in Bombay. It had
been suggested that the Bombay Council had not authority to entertamn or
pass this Bill, because it purported to amend an Act of the Legislative
Counail of India. However, there was no doubt that the Bombay Council
had ample authority under the 42nd Section of the Statute (24 and 25 Vie.
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Chapter 67, passed in 1861) by which 1t was created, “ to repeal and
amend any Laws and Regulations made pri the coming into operation
of this Act (24 and 25 Vic) by any authouity,in India, so far as they affect
this Presidency” (of Bombay) This Bill, Like any \other Bill, 1s of course
subject to the veto of the Governor General. The ohyjection that this Bill,
masmuch as 1t 1s confined t6” Bombay, 1s piece-

The same objection m}g/ht be applied to any Act p
even to the very Bill ‘which stood first on the Oiders of this
to the Survey of SteanI; Vessels 1 this Presidency  Section 42, just quoted
fiom the Statute by which this Council was created, showed that Parlia-
ment contemplated that there should be such piece-meal legislation
Probably the evil sought to be remedied by this Bill had not prevailed to
the same extent in Madras and Calcutta as in Bombay. Nor was the
extent of the cotton markets of Calcutta and Madras so great as that of
+Bombay The injury ansing fiom time-bargains would thetefore be less
felt there than 1n Bombay, which 1s the pincipal Port of India for the
exportation of cotton With reference to the Honorable Mr Premabha:
Hemabhai’s 1emarks, Mr Westropp said that he was quite content to strike
the expression * time-bargains” out of the third and fouith Sections, and
to substitute the words “ wager or agreement by way of gaming or wager-
g’  Any attempt at closer definition would only afford oppoitunities of
evading the provisions of the Bill It was argued by two Honorable mem-
bers, that further mmquiry was needed before such a measure ought to be
passed If the majority of the Select Committee to which he mtended to
move that the Bill be referred, deemed further inquiries advisable, he
would not oppose 1t, although he well knew 1t to be unnecessary  ‘There
would be considerable difficulty 1n the way of the Councl m piocuring
much direct evidence  Shioffs, brokeis, and persons who engaged 1 time-
bargains would of course refuse to come forward to expose themselves The
existence of the system was however as notorious as possible The Judges
of the High Court, the Bar, and Solicitors, heard of 1t daily In many
account books produced 1n Courts even 1n actions not founded upon or
relating to time-bargains, the existence of such transactions 1s constantly
hghted upon ineidentally Many persons, who claimed the benefit of the
Insolvent Debtors’ Act and many other Insolvents who do not seek that
rehef; but who compound with their ereditors, owe their insolvency to time-
bargains in opium, cotton, linseed,“or other commodities As a general
rule, although not universally, they conceal as far as possible that their
insolvency arose fiom such causes The Chief Justice felt strongly disposed
to recommend an enactment authorizing the Insolvent Court to refuse a

certificate to any Insolvent who at any time within six months preceding
6p
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Ins insolvency had engaged in time-bargains. In fact, speculation by

time-bargains has filled Western India with insolvency and dishonesty.

Mr Westropp here remarked, that the only difference between Section 18
of the Statute 8 and 9 Victoria, and Section I. of Act XXI. of 1848, whs
the reservation 1n the former of the right to sue for any plate or subscrip-
tion constituting a prize in a lawful game. He concluded by saying that
the present Bill was a much less severe measure than the English Act for the
suppression of betting-offices, and that the evil songht to be remedied by
this Bill was much greater and more extensive in its operation than the
English betting-offices.

His Excellency Sir Wirtiam MansrieLp said that he wished to divide
the Counal '

The question was then put that the Bill to amend Act XXI of 1848
be read a first time.

The Council divided :—

Ayes—8 Noes—1.
The Honorable Mr Frerg, His Excellency Sir WiLLian
The Honorable Mr INverariTY, MansriELp

The Honorable Mr AnbpERrson,

The Honorable Mr JuconnaTn
SUNKERSETT,

The Honorable Mr. PremMaBRAI
Hemasua:,

The Honorable Mr, RosEr1son,

The Honorable Mr Scorr,

The Honorable Mr. Wrsrrops .

The fisst reading was therefore carried.

The Honorable Mr. Westrorp moved that the following gentlemen
be appointed a Select Commuttee to consider the Bill, with instructions to
report on the same within three weeks.

The Honorable Mr. Frerg,
The Honorable Mr. ANDERSON,
. The Honorable Mr. Premannag HeMasnar,
The Honorable Mr. Scorr,
And the Mover

Carried.
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The Honorable Mr Frere then moved that the Executive Government
be requested to appoint a Commuttee to inquire into the extent of the evils
ansing from time-bargains, and to report to the Council the best means of
refnedying them, should they be found to exist.

The Presipent said that the first reading having been carried and a
Select Commuttee appointed, it would be more regular 1f such a proposition
for inquiry were brought forward elsewhere than 1 the Council sitting, as
they then were, for the purpose of making Laws and Regulations.

The motion was withdrawn, and the PresivenT adjourned the Council
to Saturday the 8th instant, at 3 p m

By order of tis Excellency the Governor 1n Couneil,

H BIRDWOOD,

Under-Secretary to Government
Poona, 1st August 1863

Mr Freie moves
that the Executive
Government be re-
quested to appomnt
a Committec to -
quire mto the ex-
tent of the ewils
ansmg from Tine-
Bargams

Motion withdrawn
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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY,

Abstract of the Proceedings ot the Council of the Governor of
Bombay, assembled for the purpose of making Laws and Regu-
la}.lons ander the Provisions of the Act of Parliament, 24 and 25
Victoria, Chapter 67 .

The Council met at Poona, on Wednesday, the 8th August 1863.
PRESENT —

His Excellency Sir H B. E. Frerg, KCB, Governor of Bombay,
Presiding

His Excellency Sir W R. Mansriewp, KC B,
The Honorable Mr W. E Frere,
The Honorable Mr. J D Inverarity,
The Honorable Mr
The Honorable Mr
The Honorable Mr
The Honorable Mr A D RosrrTson,
The Honorable Mr M H. Scorr,
The Honorable Mr. M R WgsTroPP

Rustomsee Jamsersee JEsEEBHOY,
Mapmowrow ViTTuL VINCHOORKUR,
PreMasuar HemaBnal,

The Unper-SecreTary presented a petition from some Mahomedan
mhabitants of Bombay, praying that they be allowed to bury their dead 1n
the burying grounds that have hitherto been used by their commumnity

The Presiprar ordered the Petition to be transferred to the Judicial
Department of the Secretanate, for disposal

The Couneil then proceeded to consider the Orders of the Day.

The Honorable Mr. Inverarity proposed that in Section III. of the
Bill “ to provide for the Periodical Survey of Steam Vessels in the Ports,
Harbours, Rivers, or Waters of the Presidency of Bombay,” the words
* liable for each offence to a penalty not exceeding Five hundred Rupees,
commutable to simple imprisonment under Section 67 of the Indian Penal
Code,” be omtted, and that the following words be substituted for them ~—

*“ deemed guilty of contempt of lawful authorty and punishable under

Section 176 or 186 of the Indian Penal Code, whichever may be
applicable to the case.”

Carried

The Honorable Mr Inverarrry proposed that the word “boats” be
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inserted between the words “ machinery” and “or” in line 14 of Section
III, and between the words *“ machinery” and “ and” 1n line 20 of the same
Section

Carried.

The Honorable Mr Inverariry proposed that m Section XII the
words “ incur a penalty not exceeding Five hundred Rupees commutable to
simple 1mprisonment under Section 67 of the Indian Penal Code” be
omitted, and that the words “be deemed gulty of contempt of lawful
authority and be pumishable under Section 175 of the Indian Penal Code,”
be substituted for them

Carried.

The Honorable Mr Inverarrry moved that m Clauses 1 and 3 of
Section XIII the word “‘ boats” be 1nserted between the words “ hull” and
“equipments,” and that 1n the last line but one of the same Section the
words ** boats, equipments and machinery” be 1nserted between the words
“vessel” and “agam ”

Carred

The Honorable Mr Inverariry said that 1t was desirable to introduce
a new Section 1nto the Bill, similar to Sections 292, 293, and 294 of the
Merchant Shipping Act, which provided that no vessel should go to sea
without having her proper complement of boats on board  Such a Section
would properly come between the present Sections XIV and XV of the
Bill The Honorable gentleman said that as he had given no previous
notice that he would mtroduce such a Section, it could not be introduced
unless Rule 26 of the Standing Orders were suspended.

The Presipent said that, as the proposed amendment was 1n accordance
with the general object of the Bill, 1t would be desirable that Rule 26 be
suspended

This was agreed to, and the Honorable Mr INvERARITY proposed that
the following words stand as Section XV of the Bill —

“ It 1s hereby declared that Sections 292, 293, and 294 of the Mer-
chant Shipping Act (17 and 18 Vic. Chapter 104) and Schedule S of that
Act, are and shall be applicable to all Steam Vessels proceeding to sea from
any ;;ort or place i the Presidency of Bombay or 1ts dependences

Carried.

The Honorable Mr INverarITY pfoposed that an explanatory Clause be
added to the last Section of the Bill as follows —

“ When the survey of a steam vessel 1s contemplated by any part of this
7¢
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Act, such suwéy shall be held to include a survey of such vessels, hull,
ngging, machinery, boats, equipments, and gther appurtenances.”

Carried

The Honorable Mr InveramriTy proposed that the word  boats” be
mserted between the words “ engines” and “and” n the declaratory part of

Schedule A
Carried

The Honorable Mr Inverariry proposed that the Bill be reprinted as
now amended before 1t be read a second time

Carried.

The Presipent reminded the Council that as the Bill contained penal
clauses 1t would, under the instructions recently 1ssued by Her Majesty’s
Secretary of State for India, require to be submitted to His Excellency the
Right Honorable the Governor General before 1t was read a second time and
passed ‘

His Excellency Sir WiLLiam Mansrierp asked whether 1t would not
have been better to have submitted the Bill for previous sanction before it
had been read a fizst time
sanction of the Supreme Government was required for any Bill under the
consideration of the Council of the Governor of Bombay, 1t was not a safe
plan to wait until the Bill had been modified by this Council before 1t was
submitted for sanction.
the whole Buill, but to the penal clauses contained i it, and this assent could

He thought that 1n cases where the previous

The assent now required was not an assent to

as well be gwven at first as after the Bill had been amended There was

this advantage too an submitting a Bill for sanction before 1t had been
considered in Council, that in case the Bill were rejected by the Supreme
Government on account of 1ts penal clauses, the time of this Couneil would
not needlessly be taken up in modifying other paits of it. He did not
anticipate that the present Bill would be rejected on account of 1ts penal
clauses, for its principle had already been affirmed on the other side of
India  But he thought that 1t was a dangerous precedent to establish to
submit a Bill for sanctien, and to submut 1t therefore to the chance of rejec-
tion after it had been matured in Council. In other cases which the
consent of the Supreme Government to a measure could not be counted on,
this Council nught have the mortification of having all its woik undone,
simply because a measme contained some penal clauses that were not
absolutely necessary to 1t, but which nevertheless mught prove fatal to 1t,
simply because the decision of the Supreme Government in regaid to these
clauses had not been cbtaned before this Council had deliberated on the



27

measure as a whole. Sir William Mansfield said that the law provided
a time when a Bill, as amended and approved of by this Council, was to be
submitted for the sanction of the Governor General. This was after the Bill
had been passed by this Council  Until a Bill had arrved at this stage the
law allowed the local Council a certain amount of independence in con-
nection with the measures before 1t, and he thought they would be compro-
mising their independence in this 1espect if they were to subject to the
possibility of rejection a measure that had virtually recerved the final
approval of this Council, though 1t had not been formally passed by them
The Honorable Mr. Westropp said that a Bull was frequently so much
altered by the Select Commuttee to which 1t was referred, that the measure
recommended by the Committee, and, generally speaking, subsequently
adopted by the Council, bore a very faint resemblance to that which had
been originally introduced. New provisions very often entailed the necessity
of new penalties, so that a Bill presented to the Governor General for his
preliminary approbation would sometimes be scarcely recognizable when
submtted for his final assent. It would seem therefore to be desirable that
m such mstances as the Statute 24 and 25 Vic Chapter 67, did not pie-
clude such a course, 2 Bill inflicting penalties should be submitted n as
neaily as possible 1ts ultimate form for sanction of the Governor General
previously to 1ts being passed mto law. The Bill that gave nise to the pre-
sent discussion had been that very day considerably altered in 1ts penal
clauses, and a fresh clause of a penal character had been 1mported into 1t
from the Merchant Shipping Act. Therefore, if the\Bill had been submitted
for approbation of the Governor General 1n 1ts origmél\chape, 1t would not
have correctly represented the measure that would have been finally tendered

Mr  Westropp
thinks that the
most appropnate
time for submitting
a Bill smmlar to
the piesent s after
it has been consi-
dered by a Select
Commuttee, and
before 1t 13 passed.

for his assent after 1t had passed through all its stages i thus Council He

(Mr Westropp) thought 1t might fetter the deliberations of the Council to
an mjurious extent 1if the assent of the Governor General were to be obtained
to penal provisions while 1n a crude state, and much time might be thus
wasted The onginal penalties 1n a Bill though sanctioned by the Governor
General, might not meet the approbation either of the Select Commuttee or
of a majority of the Couneil, and there would be dafficulty in altering them
If they were altered or added to after they had been sanctioned, the whole
Bill, in which they were incorporated, might afterwards be rejccted simply
because gt contained penal clauses, different in manner and character from
those which had been previously sanctioned He did not mean to say that
Sir C. Wood’s letter was to be regarded as renderng 1t 1ndispensably neces-
sary that i every case a penal clause should be submutted for the preliminary
approval of the Viceroy, but he thought that time would probably be saved
and the probability of the final rejection of a Bill avoided by forwarding 1t
to the Governor General after 1t had passed through the hands of a Select
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Commttee, and had assumed nearly 1ts final form. The 43rd Section of
the Statute 25 and 24 Vic Chapter 67 no doubt rendered it necessary that
before this Council can even take into consideration any act altering in any
way the Penal Code, the previous sanction of the Yiceroy should be obtain.ed.
That proviso would, however, scarcely be applicable to a Bill inflicting
penalties with reference to a special subject not at all embraced within the
Penal Code Although that Code abrogated most of the pre-existing Crimi-
pal Statutes and Acts, yet 1t excepted existing special and local laws. Of
special laws, the Postage Act, the Electric Telegraph Act, and the Railway
Act, were examples. 'The present Bill (relating to Steam Vessels) was a
special measure, and although of course not coming within the exception of
the Penal Code, inasmuch as that applied only to pre-existing special laws,
vet 1t 1n some measure fell within 1ts spint, and the Government of India
would probably not be disposed to give any very rigorous construction to
Section 43 of the Statute 24 and 25 Vic. Chapter 67 1n this case, as the Bill
did not, 1n1ts present shape, alter any provision of the Penal Code, although
1t did create new penalties for new offences.

The PresipEnt said he was not prepared to agree with His Excellency
Sir William Mansfield that it was now too late to ask for sanction, for
the present measure. Oun the contrary, the present seemed to him the most
convenient time for that purpose, and the Executive Council had already
arived at the same decision when considering the Despatch of Her Majesty’s
Secretary of State 1 regard to the subject under discussion. By sendmg
a Bill for previons sanction after 1t had been amended in Council, those evils
would be avoided that had been dwelt on by the Honorable Mr Westropp,
and he did not think that the independence of this Council would in any
way be compromised by submitting Buills for sanction when 1n this state.
The object of sending a Bill containing a penal clause for sanction was not to
ascetain the will of the Viceroy 1n regard to the principle of the Bill, but
to let the Government of India know that a local Cvuneil was engaged in
penal legislation, so as to enable the Supreme Government to check such
legislation 1n case 1t provided anything that was not consistent with the
principle of the Indian Penal Code It was never supposed that the Penal
Code or any other of the new Codes was perfect or final; but it would
be very objectionable if modifications of these Codes were made in the seve-
1al local Councils mdependently of the guidance of the Supreme Govern-
ment  The Codes were intended to be comprehensive and generally
applicable, and 1t was necessary that in all extensions or alterations of the
Codes, uniformity should, as far as possible, be preserved whenever 1t was
found necessary to resort to special penal legislation 1n any of the local Coun-
als  The duty of mamtaimng this umforwity devolved, by Law, as the
Seerctaiv of State observed, upon Ihis Excellency the Governor General
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in Council. He thought therefore that the present Bill might be submitted
at its present stage for the criticism of the Governor General in Council
without the danger of establishing a precedent prejudicial to the independ-
ence of this Council.

The Honorable Mr Rosertson said that he thought that it was dis«
cretionary with the Council to submit the present Bill for the previous
sanction of the Supreme CGovernment. It would be observed, that the
instructions of Her Majesty’s Secretary of State were rather directory ,than
mandatory , and 1n the endorsement of the Government of India forwal\dmg
these 1nstructions, 1t was stated that they were forwarded for information,
wheieas, 1f they had been meant to be followed in the case of every BJ('II
contaiming a penal clause, they would have been forwaided for *informatian
and guidance.” -

The Tlonorable Mr Y'rere said that he never anticipated the present
discussion, and was not therefore prepared for 1t  He was under the impres-
sion however that contradictory ordeis had been received by them from the
Government of India, On a former occasion a number of Bills that had
been submutted by this Council for approval before they had been passed
wete returned, with a request that, in future, Bills should not be sent for
sanctian until they had been passed, unless they came under the provisions
of Section 43 of the Indian Council’s Act  He might, however, be wrong
in his impression.  He thought that the proper time for submitting a Bull
that contained penal clauses for the sanction of the Supreme Goveinment
could be decided better by the Select Commattee that would be appointed
that day to revise the Rules for the conduct of the Business of the Council,
than in a debate of the present character.

The Prersipent then directed the Under Secretary to submit the Bill to
provide for the Survey of Steam Vessels 1n 1ts present state, for the remarks
of His Excellency the Governor General in Council, with special 1eference
to the penal clauses.

The Honorable Mr. Frere in moving the first reading of the « Bill to
remove any doubts which may anse as to the legality of acts done, and
proceedings held 1n the Collectorate of Sattaia, between the Ist January and
14th Apnl 1863, both days nclusive,” said that Honorable members were
aware that up to the passing of Act III of 1863, Sattara had not been under
the Acts and Regulations of the Presidency of Bombay. Ithad been a non~
Regulation Provinge. The Collector had been the chief Jocal judicial

authority, and appeals lay from lus decisions to the Governor in Council
8p
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When the draft Act I1I. was prepared, it was intended to bnng Sattara
under the Regulations from the 1st January last. The Council had antici-
pated that this Act would have become law before that date, but unforeseen
delays had occurred in introducing it. No one who had not taken a part
in preparing such a Schedule as that attached to Act III., could appreciate
the labour and time 1equired for it. Frequent alterations had to be made
1n the list of villages, and these alterations involved repeated correspondence
with the local officers. The result of all this was that the Act was not
mtroduced until the 10th September, when it was read a first time; the
Council was then adjourned sune die, and the Bill was not read a second
tume till the 19th December, when 1t was passed, but it did not receive the
assent of the Governor General until the 25th March, and was not published
1n the Government Gazelte until the 15th Apnl last. A promise had long
before been made to the Collector of Sattara that the Province should be
brought under the Regulations on the 1st January 1863, and in fulfilment
of that promise the Act had been drafted; and though the delay which
had arsen rendered 1t impossible that.the promise should be fulfilled, the
wording of the Section by some oversight remained unaltered, and con-
sequently, though by the Act Sattara was from the Ist day of the present
year by law under the Regulations, Civil and Ciiminal, cases and all busi-
ness, Crvil and Ciminal, had nevertheless been carried on by the same
officeis, under the same rules and in the same manner as they had been
before the 1st January.

It was not to be 1magined that the officers who had so long conducted
the administration of Sattara would have committed more injustice in the
105 days between the 1st January and 15th Apnl than they had done be-
fore they were the same officers and equally capable to do sirict justice
then as they had been before; but there was the technical objection to their
proceedings that an Act had been passed which required that the work should
have been performed by them under titles and appointments different from
those they had held before, to declare that their proceedings for more than
105 days were as legal as 1if Act III. of 1863 had not been passed, was the
object of the Bill he now introduced ; and as men’s minds might be unset-
tled by these technicalitics, he thought it desirable that the Bill should be
passed without any delay; and to enable this to be done, he would ask
His Excellency the President to suspend the Standing Orders.

The Prrsipent said that as the object of the Bill was merely to correct
a clercal error, there could be no objection to suspending the Rules, in

order that the error that had been made might be corrected with as httle
delay as possible.
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The Presipent then suspended Rules 12th, 17th, 20th, 21st, anc 24th,
Mr. Frere then moved that the Bill be read a first time

The question was then put that the Bill be read a first time

Carried

On the question that Section I stand part of the Buill, the Honorable
Mr Wesrtropr proposed that the words « and deciees” be mserted between
the words * orders” and “ made” m line 2, that the words “ n any sut
or other proceeding, Civil or Crimimal, now pending or hereafter to be
instituted”” be mscrted between the words ¢ court” and “ to” n Line 10, that
the words * sent2nces, orders, and decrees on the ground aforesaid ” be
mscrted between the words “ proceedmgs ” and “but ” in hne 11, and
that the words ¢ or decrecs” be inserted between the words “ orders” and
“ made ” in hne 12 of the Section

Carried

Mr. Frcre then moved that the Bill, as amended, be read a second

fime,
Carried.

The Bill was accordingly read a second time and passed

The Prrsipent then proposed that His Excellency Sir W MansrieLp
and the Honorable Mr Facrre, the Honorable Mr Awpersow, the Honor-
able Mr Juconvatiz Sunkerscrr, and the Honorable Mr Scorr, be
appointed a Select Commuttee to consider and revise the Rules for the con-
duct of Business at Meetings of the Council

Carried

* The PrestpenT then adjourned the Council to Saturday next the 15th
mstant, at 3 p M

By order of His Exccllency the Governor in Council,

H M. BIRDWOOD,
Officiating Under Secretary to Government

* Note —The Councd was afterwairds adjourned to the 29th August
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PROCEEDINGS OF TH: LEGISLATIVE DEPARTMENT, BOMBAY, .

Abstract of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations under the Provisions of the Act of Parliament, 24 and
25 Victoria, Chapter 67. -

The Council met at Poona, on Saturday the 29th August 1863, at3 p .

PRESENT —

His Excellency Sir H. B E. Frerr, K C B. Goveirnor of Bombay,
Presiding
s Excellency Sir W. R. Mansririp, K.C B, \ -
‘t he Honorable Mr. W E Frear,
The Honotable Mr. J. D Invcrarity,
‘The Honorable Mr. H. L. AxvEerson, .
The Honoiable Mr Rustomice Jamsemire Jrieennov.
The Honorable Mr Mapnowrow Vitrur VINCHOOREUR.
The Honorable Mr. A. D. Ropertsow,
The Honorable Mr. M. H. Scorr,
The Honoiable Mr. M R Wrcstropp.

The Counail pioceeded to consider the Oxders of the Day.

Mr ?iﬁgopp The Honorable Mr. Wrstrorp piesented the Report of the Select
fs ! r , -
P the Selost Com.  Commuttee upon the Bill toamend Act X X1, of 1848 (for avoiding Wagers).

mittee on the Bifl

t(} e;rg:gdAct XL His Excellency Sir Wrrriwm Mawsrieep observed that the Report of
[4]

SrW Mansield the Sclect Committee could scarcely be considered at this meeting of the
;"i‘:“’s‘;ﬁe;ﬁn{’;& Council, as the provisions of Rule 25 of the Standing Orders had not been
o tltxl;edﬁ;?t order complied with 1n regaid to 1t The Report should have been 1n the hands

of the membeis three days before the Council met, but 1t had not been
circnlated more than two days ago; and for lus part he had not had time to-
read thiough the whole of 1t, untl the morning of the day on which they
met. If the Repoit had been before Inm for a louger time, he would have
proposed an amendment to the motion for considenng the Report of the
Select Commuttee. But, as 1t was, hie had not had the opportuntty of send-
ing to the Secreta: y a copy of his amendment, as was required by the Rules.
The object he would have had 1n view m proposing an amendment would
have been to re-introduce a discussion on the principle of the Bill. This

could not now be done, unless the Council would alter its oidutary proce-
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dure, and permit him to move his amendment, and so give the Mover of the
Bull an opportunity of saying all that he had to say in favour of it, He (Sir
Willium Mansfield) trusted the Council would allow bim to do this, 1f 1t
were only for the purpose of hearing his Honoiable and learned fiiend.
The Honorable members were aware that they would shortly lose the ser-
vices of the Honorable Mr. Westropp. However much they might congra-
tulate him on his elevation to the Bench of the *High Court, still, they
could not but regret the great loss the Council would sustamn in losing his
moét valuable assistance, and though the Honorable gentleman would no
doubt make provision for the charge of his Bill after he had himself left the
Council, still it was not to be expected that any other Honorable member
would be able to say so much in support of the measure as would be said
by him whose peculiar property 1t was. It was well known that he (Sir
W. Mansfield) was opposed to the Bill; and the course he advocated was
therefore adverse to the policy he might adopt 1n his own 1aterest. But the
iqterest of the Public required that all that could be said for the measuie
should be said by those most competent to say 1t, and for thus reason he
would ask permission of the Council to propose an amendment to the first
Order of the Day. If this permission were granted, an opportumty would
be given to the Mover of again discussing the principle of the Bill.

The Presipent said that such an amendment as was contemplated by
Sir W. Mansfield could only be moved when the Council was in Commit-
tee qn the Bill 1tself, considering 1t Clause by Clause, and was not 1n form
as a motion on considering the Report.

The Honorable Mr. Westrorp asked for leave to make a few remarks
i reply to His Excellency the Commander-in-Chief, and said that he felt
much indebted to Sir William Mansfield for his kind wish to give him an
opportunity of discussing the principle of the Bill, and thought it probable
that the President and Council would, as the present was the last occasion in
which he would have an opportumty of addressing them, extend to him a
similar indnlgence. Consistently with his statement, on the first reading of
the Bill, that he had no desire to carry the Bull through the Council with
undue haste, or to shun inquiry into the alleged necessity for it, 1t was his
intention now to move that the consideration of the Report be adjourned
until the next meeting of Council. Having heard from his Honorable friend
Mr Scott, that the Bombay Chamber of Commerce had the measure under
their consideration, he thought 1t most desirable that they should have a
sufficient opportunity of canvassing its provisions, and that the Counail
should be informed of the result of those deliberations. It would be highly
useful to the Council to be informed of the views of so important and m-
fluential a body. Those views might be communicated through his Honora-

ble friend Mr. Scott, he being a member of the Chamber of Commerce, and
9p
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they would, of course, meet with the most attentive consideration. ‘ Hence-
forward the Bill would be in the charge of his Honorable friend Mr. Scott,
who would, no doubt, treat it with all the care and anxiety due to an adopt-
ed child, He (Mr. Westropp) thought it a very healthy sign that so much
discussion had taken place outside this Council with regard to the Bill.
Considerable diversity of opinion seemed to exist as to its merits. The more
it was criticised, the better pleased its author would be. He had no wish
1o force on the Legislature or community a Bill, either erroneousin principle,
or faulty 1n detail, nor would he be above receiving a good suggestion for
its improvement from any quarter whence it might come. He considered
however, that many of the objections made to the measure were untenable in
principle, and many were founded on a misapprehension as to its scope and
effect, and as to the existing state of the law, both here and in Great Britain.
For instance, an impression had gone abroad that a man who had no cotton
actually m hand was making a time-bargain,—that .is to say, a wagering
agreement within the meaning of Act XXI. of 1848, if he contracted to
delwver a certain amount of cotton on a certain date. This is not necessarily
the case. If there were an intention to deliver, the transaction was perfectly
genuine. It is only when, at the time of making the contract, there is no
intention of delivering the cotton, but simply an arrangement to receive the
difference between the contract price and the market rate, or any other
conventionally ascertained rate at the time of pretended delivery, that the
transaction is a wagering agreement within Act XXI. of 1848, and assumes
the character of a bet on the price of cotton at a certain date. A merchant
naking a bond-fide contract to sell or deliver, may enforce its performance,
or sue for damages for its breach, whether or not the party bound to deliver
had the commodity 1n his possession at the’ time of making the contract.
The present Bill does not in any respect altet or affect that right of the
vendor or purchaser. He (Mr. Westropp) would here refer to a passage in
the 13th paragraph of the Report: “Your Committee have been unable to
* discover that any instance has occurred in which the Courts have held an
“agreement to have been one by way of gaming or wagering, in which
“such decision has been overturned or even impeached. The burden of
* proving that a transaction is an agreement by way of gaming or wagering,
*lies on the party who alleges it to be so, and your Committee do not
*apprehend that the Courts will be henceforward less strict than thdy have
* hitherto been, in requiring clear proof of such an allegation.” A party
defending himself under Act XXI. of 1848, or the present Bill, must raise
a special 1ssue, putting forward the enactment on which he relies, so that
the plaintiff may not be taken by surprise at the trial. He (Mr. Westropp)
kuew some few cases in ‘which there could be little doubt that time-bargains
had, even since the passing'of” Act XXI, of 1848, been successfully* sued
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on by the principals, the very full measure of proof which the Court requires
that the transactions were mere wagers being wanting. Byt he had never
kgown, nor had he been able to discover, any converse case in which a bond
fide transaction had been ruled to be a wagering transaction. There was
not, he believed, the shghtest ground for alarm on the part of the mercan-
tile community, that any such decisions would be made. In a case of
doubt the Courts would be bound to-support the valdity of the contract
It had been said at the debate on the first reading by Sir William Mans«
field, that the present Bill was opposed to the principles which guided
modern legislation, but surely there could not be any more signal error than
that statement. The repeal by the Stat. 23 and 24 Vic., ¢. 28 of Sir John
Barnard’s Act, (7 and 8 Geo. IL, c. 8,) and of the Aect which rendered it
perpetual, had been elsewhere cited as an instance of modern legislation
contrary to the principle of this Bill, and it had been asserted that tume-
bargains in stock were now recognized as valid by the law of England. That
was quite a mistake. Time-bargains in stock are, in common with all other
wagering agreements, still subject in England to the 18th Section of the
Stat. 8 and 9 Vic., c. 109, and are therefore null and void, and incapable of
being enforced by suit. That statute was left untouched by the Stat. 23
and 24 Vic., c. 28. Sir John Barnard’s Act was moreover of a character
widely different from the present Bill. That statute imposed a penalty of
£500 upon persons entering into contracts or agreements upon which any
premium, or consideration in the nature of 2 premium, should be given or
paid for liberty to put upon, or to deliver any puble or joint-stock, or other
public securities whatsoever, or any part, share, or interest therein, and also
all wagers, and contracts in the nature of wagers, &c., and declared that all
such contracts and wagers, &e., should be null and void. The fifth sectiort
of it confounded legitimate transactions with wagering transactions, and
subjected to a penalty of £100 any person who voluntarily compounded
by paying or receiving the difference for not delivering, transferring;-ot—
assigning stock according to contract. 'The crowning injustice of that Act
lay in its 8th section, which actually subjected persons contracting to sell
stock, which they were not possessed of, or entitled to at the time of making
the contract, to a penalty of £500, and further subjected the broker who
negotiated the contract to a fine of £100. So that although the vendor
mighthave fully intended to procure and deliver at the appointed time the
stock, yet inasmuch as he was not possessed of or entitled to it, at the time
of making the contract, he was liable to a fine of £500, and his broker to a
fine of £100. That statute also compelled any person to answer, upon oath,
bills preferred against him in Chancery, seeking a discovery of offences
agamst the statute, and it contained many other oppressive and compli-
cated provisions, Amongst others it introduced- that pest of society, the
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common informer, whom it allowed to recover penalties from persoas offend-
ing against 1ts Eroviswns. In advocating the repeal of Sir J. Barnard’s Act,
the Solicitor General expressly said that there was no intention of interme.d-
dling with the Statute 8 and 9 Vie., ¢. 109, sec. 18, or of rendering time-
bargains in stock valid. The existence of the Statute 8 and 9 Vie., c. 109,
sec. 18, enabled the Legislature of England to repeal the oppressive and
unjust Statute 7 and 8 Geo. II., c. 8, (Sir J. Barnard’s Act,) without detr-
ment to the public, and without encouragement to the gambler in stock.
From the 33rd year of the reign of Henry the Eighth, down to the present
time, the efforts of the British Legislature have been directed with assiduous
care against gambling and gaming-houses, From time to time gambling,
as might be expected, exhibited itself in different phases, sometimes in the
form of farp, then as basset, afterwards as roulette hazard, &ec. Each was
successively put down by the Legislature as the exigency arose. When 1t
was discovered that the arm of the law, as constituted by the Statute 8 and
9 Vic.; ¢ 109, and 'the succeeding statutes, was not long or powerful enough
to reach and stnke down gambling in the last phase which it assumed,
namely, that of betting-offices, Sir Alexander Cockburn, then Attorney-
General, determined to rid Great Britain of that nuisance, introduced and
carried the Statute 16 and 17 Viec., . 119, which at once laid the axe to the
root of this evil. That Act commenced thus:—* Whereas a kind of gaming
« has of late sprung up tending to the injury and demoralization of impro-
‘“yident persons by the opening of places called Betting-Houses, or Offices,”
&ec. That was the solemn and deliberate expression of the opinion of the Lords
and Commons of England of the character of gambling in the year 1853, and
ot either in the middle or dark ages as some of the opponents of the present
Bill would appear to suppose. The evil 'was extensive and popular, but
nevertheless Parliament did not for one moment hesitate as to the propriety
of crushing it. How then can it be said with even the show of truth, that
the present measure is contrary to the spirit of recent legislation. No
pohitical economist either in 1853, or since, has condemned the Act for the
suppression of betting-offices. It not only punished those who kept or
advertised such establishments with heavy penalties of fine and imprison-
ment, with or without hard labour, but its 5th section compelled the refund
of any deposit on any bet received by the keeper, manager, or assistant of
any such establishment. The principle, therefore, of the 7th and 8th See-
tions of the present Bill is fully sanctioned by that section of the Betting-
Office Act, which there, as in the present Bill, 1s applied to the go-between.
A reference to the enactments already mentioned, and to the numerous Acts
mentioned in the Report of the Committee, especially in the 15th paragraph
of it, must gatisfy any reasonable person that the British Legislature has
never flinched 1n its determination to keep down the vice of gambling with
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a strong hand, and that the present Bill is in full accordance with the current
of modern legislation.  As it 13 in England, o 1t 13 in France. The French
Code prohubits the mamntenance of actions fo enforce gambhng contracts.
Turning, then, to India, we find that gambling is discountenanced by other
Acts besides Acts XXI. of 1848. Look at Sections 56 to 66 of the Presi-
dency Towns Police Act (XI11. of 1856). These Sections deal very severely
with gambling. Section 66 indeed goes somewhat further than he (Mr:
Westropp) would feel inclined to go. It authorized a pohiee officer to
apprehend without warrant any person found gambling with eards, dice,
counters, money, or other instruments of gaming in any puble street, place,
or thoroughfare, or publicly fighting cocks, or present as a spectator of such
cock-fighting, and such person 1s declared liable to a fine of 20 Rupees, or
to imprisonment with or without hard labour for any term excéeding one
month, and such instruments of gaming and money shall be forfeited. The
56th Section renders the keeper of a gaming-house liable to a fine of 500
Rupees, or to imprisonment not exceeding three months  The same Section
gubjects any person who advances o¢ furmshes money for the purpose of
ganiing with persons frequenting such house, &c. to sumilar penalties A:
person found playing in such a house 1s, by the 57th Section, liable fo a
fine of Rupees 200, or imprisonment for one montk, If he (Mr Westropp)
had penned his Bill in the spirit of Act XIII' of 1856, he would have fined!
and imprisoned shroffs who enabled parties to enter mto time-bargams.
It was certainly rather hard that a:party of poor natives sitting down' to &
rubber of whist on the Bombay Esplanade, should render themselves habl@
to a fine or 1mprisonment, while rich shroffs might with. complete itpunity
get at defiance an Act of the Legislature, and injure the honest and far-
trading mercantile community and the manufacturers and consumers of
cotton everywhere by théir gigantic system of bétting on the price of that!
commodity. The information received by the Committee, and the kihowledger
of the facts expressed by several members of it, warranted him n making!
that statement. The Report found that statement to be true, and left nor
question open, except whether the principle of Act XXJ. of 1848 was correct.
The Report was so framed 1w order to give any member of the Committee
who might disapprove of Act XXI. of 1348 the opportunity of voting ‘ot
that ground against the second reading of the Bill. Is any Honorable
membe# prepared to bring iri a Bill to repeal Act XXI. of 18437 Has that!
Act or the Stat. 8 and 9 Vic, e. 109, sec. 18,0 which it is founded, ever
been condemned? He who is prepared to condemn them or the Betting--
Office Act, must be prepared to demand their repeal, and the rightof free
gambling, and the'great principle of non-intervention with gambling-houses’
and betting offices. He (Mr. Westropp) trusted that no member ‘of that

Committee would be found to advocate such a course, contrary ahke to
igpe
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morality, good policy, and to the whole course of Biitish Leg'slation. For
several years Act XXI, of 1848 was effecive, No wholesale evasion of 1t
had taken place until 1858 or 1859. The defect 1 Act XXI, of l§48
became apparent in 1859, when the decision referred to in the Statement of
Objects and Reasons for the presen{ Bill, in the suit of Joravermull Sewlall
agaimnst Byramjee Dadabhoy was made, establishing the right of the shroff
to recover money paid, and brokerage and commission in respect of time-
bargains entered 1nto by him on behalf of his constituent. Thenceforth the
evasion was wholesale, and time-bargains became, throngh the instrument-
ality of the shroffs, more nfe than ever. 1t would be no answer to the
present Bill to say, * Act XXI. of 1848 has become effete: let it remain
s0” It 1s not effete; 1t still prevents principals from suing each other on
wagering contracts of any description. To keep 1t unamended on the
Statute Book would be to render the Courts of Justice the accomplices of .
the shroffs in the evasion of the Act, and to hold out a premium to the
latter at the expense of their principals; in fact, to say to the agent that he
might carry out by the connivance of the law, a wagering contract, and to
the principal that he might not The only manly, straightforward, and
congistent course for an opponent of the punciple of the present Bill, will be
to advocate a repeal of Act XXI, of 1848 ; and he’(Mr. Westropp) appre-
hended that if any person had the tementy to propose a measure for the
repeal of Act XXI. of 1848, or of the Stat 8 and 9 Vic., ¢ 106, sec. 18,
and the hike Act;, he would find very few thinking persons who would
concur with him in thus encouraging and legalsing gamblng in all its
branches, For hus part he was content to rely on the Report of the Select,
Committee, and on the statemepts of the Judges of the High Court, wha
had rightly laid the whole of the mischief occasioned by time-bargains at,
the door of the shroffs. The shroff in fact held the same relation to the
makers of time-bargaims, as is held by receivers of stolen goods to thieves.
If there were no receivers of stolen goods there would be few thieves, and
if there were no shroffs, there would be few makers of time-bargains. The
persons who engage 1n tiume-bargains with the aid of shroffs are of two
classes: first, those who have no credit of therr own, and require the
guarantee of the shroff in the bazaar; and secondly, those who, though
possessed of ample means and credit, are ashamed to let it be known that
they engage in such disreputable transactions. Neither of these sparties
would gamble in cotton or opium, if there were no shroffs to give them
credit, and to hide them from shame. But in saying that he boped his
Bill, if padsed, would put an end to such gambling, he must be understood
as saying so sub modo. No legislation could perhaps extinguish gambling.
But the imposability of obtaming' complete success is not a reason for
abstaining fiom legislation in any case. Partial success, partial prevention,
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1 all that can be attained in most cases. So long as human nature is what
1t 18, 5o long will murders and robberies be commutted ~But 1t 18 still the
duty of the Legslature to do what 1t can to put down such crimes, and so
it 1s the duty of the Legslature to repress, so far as 1t can, an immorahty
injurious to community, and to the course of legitimate trade ~ With respect
to the present frame of the Bill, he (Mr. Westropp) would remark that,
although he fully concurred 1 the recommendation of the Select Commttee
that the Bull should be passed without any important alteration, yet he was
not disposed to show any superstitious or obstinate adherence to 1ts details.
Should a majonity of the Council be of opinion that Section I. was too wide
1n 1ts scope, and that the Bill should throughout be confined to contracts
collateral to wagering agreements on the price or value of cotton, opium,
o1 other articles of merchandize, 1n the same manner as the 7th and 8th
Sections of 1t are, that alteration might be easily made, and he would gladly
assist his Honorable friend Mr Scott in remodelling the measure But, for
his part, he thought 1t safer to leave the Bill as 1t was. It would not affect
any legitimate or dond fide transactions There was a great deal of Hindoo
and other mge‘hmty in Bombay, and if the Bill were narrowed 1 1ts scope,
or too strict a defimtion of a collateral contract were attempted, a way might
be opened for parties to evade its provisions, and those of Act XXI of
1848. He would now put himself in order by moving that the further
consideration of the Bill be deferred until the next meeting of the Council ”

His Excellency Sir WiLtiam Mawnsriep then said  “ Sir, I desiie to
speak on this motion. I had intended to move an amendment wlich should
re-open the discussion on the principle of the Bill for the suppression of
tume-bargains before the Reports of the Select Committee should be consi-
dered The course pursued by my Honorable friend leads to the same
purpose, he having informed us that the Chamber of Commerce are consi-
dering the questions 1nvolved 1n the Bill, and that this Council might there-
fore not think 1t expedient to proceed to a decisive vote, till we shall be
favoured with the opinions of the Chamber of Commerce. Before commng
to the merits of the question, [ must first invite the attention of the Council
to the position 1n which 1t stands. When the Bill was first introduced by
my Hongrable and learned friend, the Standing Orders were suspended to
enable him to present 1t to the Council without the necessary notice. The
remarks he then made were, owing to my previous want of acquaintanee with
the subject, entirely unintelligible to me, as I venture to think they were
to some others 1n this room  When I obtained a further knowledge of the
subject, 1 opposed the first reading of the Bull, because, amongst other
reasons, it appeared to me that no facts had been laid before the Council
which warranted us to proceed to legislate on the matter. In this opinion
I was supported by my Honoiable friend Mr. Frere. 1 maitan that we

S % MansBeld
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ciple ot the Bull
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should not be surprised into legislation without being duly infoimed, ina
regular manner, on all the facts which should lead to such a course. My
Honorable friend opposite, Mr. Anderson, who supported the first reading,
owned that unt] he had heard the Honorable Mr. Westropp’s first remarks,
he had been ignorant of the matter concerned. Considering the hugh official
position of my Honorable friend, this is a proof that the facts were not to be
found on the surface. He said that afterwards he had made some inquiries; *
but surely this is not the sortof proof on which we should commit ourselves
to legislation.  'Well, having got thus far, the Standing Orders were again
suspended, owing to the contemplated early removal of the Homorable
member who had charge of the Bill to another scene, and the first reading
was passed, although the Bill had not yct been translated. Thus, whereas
some of the members of the Council complained that they were called on to
legislate without information, so the class which was attacked by the Bill—
the shroffs who had received such hard language from the Honorable Mr.
Westropp—these men who perform the most important funetions of trade
and exchange ; these men who are at the same time stigmatised as being
Like receivers of stolen goods, might complain that they were absolutely taken
by surprise. The Council is aware that, in his despatches and orders
under which the Legislative Council 1s constituted, the Secretary of State
has warned us that the danger we have to guard against most carefully is
hasty legislation. As yet we have had no facts laid before us, not a tittle
of what can be called evidence. We have had the opmions of the Chef
Justice, of Mr. Westropp, of Mr, Couch, of Sir J. Arnould, of Mr, Mcllwraith,
of Mr Steel, but of real evidence we have not had one tittle. The shroffs
have been treated to abuse and hard names; but we know that this is the
lot of bankers and tradesmen of all degrees when they ply a lucrative trade
and msst on their dues. May we not therefore say, that to legislate
without information, without evidence, and with opimons in the place of
facts, is to render ourselves obnoxious to the charge of hasty legislation,
against which we have been warned by the Secretary of State. In the face
of contradiction I have always maintained that a Select Commuittee of this
Council 15 not in a position to obtain the information, when 1t is of such a
kind as that required by the measure under consideration We are all
of us men of business engaged m engrossing occupations. I appeal to all
Honorable members present to bear me out in my remarks, that we can
spare but a very short time 1n the twenty-four hours for Legislative busi-
ness, and that 1t is a very serious matter when we have to attend to either
meetings of the Council or Select Commuttees,
ng is a matter of great personal inconvenience,
in which our time is taken up. Now,
Committee of this

In short, every such meet-
simply owing to the manner
I should like to know how a Select
Council, under such circumstances, could gain evidence
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on such points as this Bill involves? How can 1t have time to summon
witnesses 1n the first place, and then to examine, and sift, and collate, and
reduce the evidence 1n the second? It is evident that what 13 wanted for
such’a purpose, as I have maintamned before, 15 to have a Government
Commussion of Inquiry, which would have a paid Secretary with no other
business on his hands 1 do not say that a Select Committee has not the
necessary authority , 1t 1s not a question of authorty, but a Select Com-
mittee has not the power and the eapacity+ Officially, 1t has all the
authonty required to conduct the mnquiry, but I repeat that, practically,
1t 1s without the power for the reasons I have given, and that, therefore, 1t
cannot conduct such an mquiry to a satisfactosy conclusion I now pro-
ceed to consider the value of certain analogies which were used in the last
debate by my Honorable friend opposite (Mr Anderson) in argument
agamnst my views Thus the Honorable gentleman defended the Bill on the
ground that lotteries had been abolished as a matter of public morahity. But
T deny the correctness of the analogy. Lotteries were abohshed 1 England
because, generally, they were State istitutions for augmenting the public
revenue ; 1t was held that 1t was a wrong thing to excite the people to gam-
bling for such a public purpose. In the time of Queen Anne private lotteries
were voted to be a nuisance, but I am not aware that, of late years, or at
the time that lotteries were abohshed by law, it could be said that private
lotteries'in any manner entered 1nto the hahits of the Enghsh people. The
exception of that very dilettante affair, the Art Union Institutiom, cannot
certainly be quoted It will be admitted that 1t 1s one thing to determine
whether a means of filling the public treasury 1s improper, and it 15 quite
another to interfere with private speculation as 1s proposed by this Ball It
is true that when public lotteries were abolished, the opportunity was taken
to 1nclude private lotteries also ; but i1t was not against private lotteries that
the action of the Legislature was set in motion. (Sir Wilbam Mansfield
here read an extract from the Encyclopedia Britannica regarding the
history of British lotteries ) Mr Anderson, then, with a happy audacity
mstanced the case of prevention of prostitution, as an analogy which
mught be quoted, and he gave the example of the abolished mght-houses as
being a case 1 pont of the interference of the Legislature. Really, unfor-
tunate shroffs had something to complain of, by one Honorable member
they were bracketed with recervers of stolen goods, and by another with the
owners of nmight-houses. But really and truly the analogy, if pursued, 1s
all on my side of the question If the object 1s to protect the pubhc
morahity, we should surely attack those who are guilty of the vice, mstead of
coming down on those who are assumed to be accessomes. But the true
analogy seems to be of the Lock Hospital, which 1s an institution to protect

the immorality of those who actually cause and create prostitution. How-
11 »
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ever, I do not wish to lay any weight on argument from such analogies ;
such analogies drawn from different things are always unsatisfactory. Let
us proceed to the question itself. It was admitted ona former occafion,
both by Mr Westropp and Mr. Scott, that the Bill could not escape the
charge of, to a certain extent, protecting dishonesty by releasing a man on
certain grounds from discharging the obligations which he had incurred.
T desire particularly. to guard myself, and by no means to impute, even by
a shadow, more strength to the admissions of my Honorable friends than they
intended to convey; but still I conceive that what was admitted is sucha
blot on the Bill that it cannot pass. Sir Joseph Arnould gives a modified
support to the Bill, but he declines to entertain that portion of it to which I
now refer. Thus he says, “ The man who enters into a gambling contract
13, it is conceded, guilty of an immorality ; but the man who after having
entered into a gambling contract afterwards breaks it to avoid loss, is
guilty of a second immorality. The State ought not to permit the machi-
nery of courts of justice to be employed in order to protect from the con-
sequences of one immorality a litigant whose only ¢ locus stand?’ is a second
immorahty.” (Sir William Mansfield then proceeded to attribute a like
meaning to Mr. Couch, but was reminded by the Honorable Mr. Westropp
that he must have wmisapprehended the clause alluded to in Mr. Couch’s
letter.) 1f I turn back to the Statement of Objects and Reasons accom-
panying the first draft of the Bill, I find that Sir Matthew Sausse may,
perhaps, even side with me when he indicates he contemplated recommend-
ing to the Legislature that a certificate should not be granted to an insolvent
for s1x months, if it should be discovered that the insolvent had beena party
to a ime-bargain. The Honorable the Chief Justice seems here to have hit
apon the night prineiple of it be necessary to legislate on this matter, as he
would thus render the principal responsible instead of the accessory. I have
asked more than once for a definition of what is meant by collateral contract,
but I bave not as yet received an answer. I have asked whether a collateral
contract includes the repayment of advances by a person who has borrowed
money When money 15 advanced to another person, is the party who
advances 1t debarred from recovering it in any circumstances by the use
made of it by the other party? It seems to me that when you once allow
yourself to question the reason of a loan as an element to be considered in
the question of the recovery of it, you place yourself in an unsatisfactory
position, and are in danger of making a danng 1nvasion on the rights of
property. 1t 1s a most serious thing to make a precedent for exonerating
a man from paying s engagements ; if commereial morality is touched, it
18 impossible to be answerable for the consequences, or if in any manner you
mtferfere with the principle of original responsibility, The larger the trans-
actions of the merchants, the more important are such considerations to
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them. The petty dealer may succeed 1n spite ofa principle being violated,
but not so the great merchant with his numberless customers and transactions.
It is known that in the case of horse-racmg no acion will hold to protect
the winners of bets; but Ihave asked, and without getting an answer,
whether if money, which had been lent, were squandered in bets and races,
the lender would be debarred from reeovering it. My Honorable friend
opposite on a late oceasion, when touching the analogy of wagers on horse-
racing, had said that they were generally settled by laws of honour. But
in truth questions of horse-racing, which generally turn on facts such as the
age of a horse, do frequently come 1nto courts of law, and are settled there
Take, for mnstance, the very actions referred:to by my Honorable friend
which occurred 1n 1844, with respect to the age of the horse Running Rein,
if I recollect nghtly.

(Here the Honorable Mr. AnpErson stopped Sir Wilhlam Mansfield,
and intimated that he had alluded to wagers, whereas stakes were recovered
at law.)

In the course of this argument 1t has often been alleged that prices are
injunously affected by the abuse of time-bargamns. I must take leave to
_]oix-x issue on that assertion, it being entirely opposed to all the notions of the
greatest economists both of this and thelast generation. It always happens
that when the attempt 1s made to pat on a restriction, we are told that the
absence of 1t affects prices, and then all the banded strength of scientifie
writers is demanded to overcome the prejudice which has been thus caunsed.
But further, if prices are really affected by the abuse of time-bargains, it is
necessary fhat the fact should be shown in evidenee, and not merely be
stated as an opinion. The truthis, the price of cotton depends on its value
an the severalimarkets : if there is a dearth at Liverpool, er New York, there
15 a rise 1n prices at Bombay. If the distant markets have a glut, Bombay
‘experiences a fall of price, and markets are not really affected by fictitious
pretences of sales. There is, indeed, ene result of these time-bargains which
1 can easily understand being very disagreeable; it follows that the trouble
of the great merchant 1s immensely increased by the gambling and puddling
of 5000 small speculators. But I should hike to know what is the business
of merchants, and what is it that causes the success .and fortune of one,
.and the ruin of another 7 'What 18 1t but that ene has the ability and the
acumeg to deal with difficult calculations and puzzhing chances, while the
-other is without such. qualities. But I should like to know what a time-
bargamn 18 ? Let us suppose a great merchant borrowing £400,000 to take
up cotton at 15 per-cent He despatches his cotton to Liverpool in the
Jbelief that when 1t arnves the price will have risen to such an amount that
he will not only pay off the loan with its 15 per-cent., but obtain a large
profit bemdes. In short, he backs time. What is this but a time-b‘arghin

’
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on a great scale, which I take to be a very ordinary operation by which
large fortunes are made. I draw attention to this as showing the great
difficulty of discnminating in these matters. Where are you to draw your
distinetion ?  If you are to legislate against bargains in one form, you\wﬂl:
have a great difficulty in escaping the other. I now proceed to’ look at
what has been called the evidence. In the opinon of Mr Kelly 1t 13 men-
tioned that he had sent out upwards of sixty notices for clients What 13
the meaning of thie? Do these notices affect the dehivery of goods, or what?
In short, what are these notices for. .

(Here the Honorable Mr. Westrorr explamed the nature of these
notices, sayng .—The delivery mentioned in them is nominal. Such
notices are of two sorts, one being from one shroff in the character of prin-~
cipal to another shroff in the same character pretending to call for delivery
of the goods, but really only seeking to procure payment of the difference
between the betting and the settling price  The other sort of notice is from
a shroff to his constituent, seeking rennbursement of money paid for him on
account of losses in time-bargains and commission and brokerage onm these
bargains ) R

I would ask what is the value of Mr Kelly’s letter to an outsider? 1If
we go on to Mr. Mcllwraith’s letter we find him expressing very trenchant
opumons , but all that he says is merely opinion, in which we are certainly
not bound to agree. He 18 so positive that he does not think 1t necessary to
enter mnto lengthened arguments Again, Mr. Steel complains because so
many people engage 1n these bets or bargains. Thus he says that the Bil?
* 18 certainly calcylated to interfere with the liberty of the gambler, but on
the other hand 1t will only secure the Liberty of the merchant to trade at
a market price free from undue influences.” I should Like to know what
he means by undue 1nfluences He might as well say that the difficulties
of wind and weather are undue influences, or any other chance, withoht
contending with which commerce would have no nsks In such case I
suppose we should have a commercial Utopia. Every man would be safe,
and every one would realize large fortunes,—in short, I imagine every one
would be a merchant. But as I have said before, a clever man contends
against influences of every sort; a stupid one cannot meet them. The
former makes a fortune, the latter 18 rmned. That forms no ground for
legislation  Why should the capitahst—the merchant—be protected more
than others? In looking further down the documents I come to the agree-
ment of the sixty shroffs I read it, but I fauly admit to my Honorable
friend that 1t 1s beyond me. If I look to the Bill in 1ts amended form, in
considening the first Clause, I accept my Honorable friend’s declaration that
1 the opinion of some of the gentlemen he has consulted, 1t may go too far,
although such 15 not his own opision. We may therefore assume, that
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if we get into Committee, some changes would have to be made in this
Clause. I therefore pass it by without further remark. With respect to
the second Clause, if the Bill had stopped there, although I do net think 1t
1s needed, there would have been no occasion for strong opposition  Theré
is no doabt that the commission and brokerage alluded to come under the
head of collateral contracts such as those objected to by the Judges To the
third Clause I have the strongest objection, as 1t seems to me to open the
door widely to interference with property and the promotion of malicious
suits, each of which would depend on the definition of wagering or gaming
It also appears to me that this Clause will not only affect oprum and cotton
bargains, but every description of jobbing in stock, or shares which shall
not be made for ready money,—in short, of almost every transaction for
what 15 called “ the account.” The fifth Clause seems to me lhable to the
same criticism  The sixth Clause declares that “any advance made, or sum
of money, &ec. entrusted to any shroff, &c, to ahide the event of any
agreement for payng, or wagering, shall be recoverable by the depositor,
&c, whether such depositor be or be not the loser, &e.” I must urge again
upon the Council that what 1s here stated 1s opposed to morality and the
first principles of justice It 1s impossible to dwell too strongly on this
pomnt, and that we must not invade the principle that every man shall
recover his due. What does Blackstone say about-this? ¢ Such among
others are these principles, that we should live honestly, should hurt
nobody, and should render to every one his due; to which three general
precepts Justinian has reduced the whole doctrine of law: Juris precepta
sunt hee, honeste vivere, alterum non ledere, suum curgue tribuere” The
seventh and eighth Clauses are of similar character to the sixth. They
alike tend to shield the dishonest man at the éxpense of the agent who acts
by his order according to the nature of his business. I can only say that
they appear to me to place the shroffs absolutely at the mercy of dishonest
and designing men. The latter will always have it in their power to allege
that an advance was made for wagering purposes, and the onus of disproof
will be thrown on the shroff, or banker, who has given accommodation
accordmé' to the custom of his house. It cannot be disputed that, with the
exception of one or two acts, the course proposed to us to follow 1 opposed
to the whole spurit of modern legislation I do not think that the Betting-
Houseg Act, which was meant to meet very exceptional circumstances of the
lowest class of population, ean be quoted as a serious precedent. But fur-
ther I deny that we ought to be bound by precedents mn such a matter.
We must look to what we consider right according to the first principles of
morality, and we must refuse to be bound by one or two preceuents of an
exceptional character. But there is another most important pont. You

must beware of an attempt to trammel and restrict the people too much.
122 -
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They can never improve in morals, and exercise a proper responsibility for
themselves if they are bandaged and swathed in peity restrictions. A man
must learn to appreciate the consequences of his own immoral acts, and by
those consequences s improvement will be worked out. 1 consider that
the Courts of Law at Bombay, where the lessons of justice are read by
Judges of the highest character, and whose bar is laid by lawyers of the
highest konour and learning, afford the school where men can best learn to
appreciate the consequences of their actions, and where, therefore, the object
of this Bill can be attained without farther legislation.

The Honorable Mr. Westropp 1n reply said that, knowing that the
President and many members of the Council”had a pressing engagement
elsewhere he felt that at that late hour he must content himself by noticing
as bnefly as possible the graver mustakes only into which His Excellency the
Commander-in-Chief had fallen. Before adverting to them, he would,
howeve1, observe with reference to what His Excellency had said as to hasty.
legislation, that the motion with which he (Mr. Westropp) had concluded
ought to have protected him from the supposition that he desired the
Courcil to proceed with this Bill without due deliberation. Sir William
Mansfield had stated that in suits brought ander Sections VII. and VIIL
of the Bull, the onus would be thrown on the shroff or the winner of proving
that the money sought to be recovered from the shroff or the winner was
not advanced 1n respect of wagering agreements. His Excellency, however,
was quite n error 1a supposing that such would be the case. Both with
regard to those Sections and all the other Seetions 1a the Bill, the onus of
proving any advance or payment te have been made in respect of a wager-
ng agreement would be cast upon the party who asserted such to be the
fact If a shroff or any other man wilfully advanced his money for the
fartherance of purposes immoral, and even now, under the ban of Act XXIL.
of 1848, 1t was but maudhin sympathy on the part of those who condoled
with him on his mability to recover at. It would be difficult for any person
still rational to furmsh forth mach compassion for a man compelled to
refund money obtained upon a betting transaction, forbidden by the existing
law both here and in Great Britain, beneficial to nobody except the idle
gambler, and detrimental to many by its permicious cffect on the bond-fide
market for merchandize. Cotton, which might fairly be deemed almost a
necessary of Life, ought especially to be protected fiom such illegrtimate
operations. Sir Willam Mansfield had asked whether money lent to a
gentleman, which the latter afterwards squandered in wagers on a horse-race,
:Z::xll(;lz I:;‘;Og':zioby t‘l;e tfenr:er notwithstanding the present Bill. It cer-
I£, hmoren. L lentvlire , y],]t 1? lender af he did not lend it for that purpose.
ot pm,;m ! actually for that purpose, ‘the first .Clause of the Bill

om being able to recover it by suit. But inasmuch
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as Ifis Excellency had put that questi;n when he was dealing with the 7th
and 8th Clauses of the Rill, he probably meant to ask whether money paid
1 respect of a lost wager on a horse-race could under those Sections be re-
covered {rom the winner by the loser. It most certainly could not. Those
Sections applied only to wagers or wagering agreeménts on the piice or
value of cotton, opium, or other articles of merehandize  So that if the loser
of a wager on a horse-race thought proper to pay the amount, that trans-
action could not be re-opened. His Excellency seemed to hold that the
7th and 8th Clauses of the Bill were framed to protect the dishonest man at
the expense of the innocent agent Here again His Excellency’s logic was
at fault. The 1ntention of those Clauses was to deter the agent—that 1s to
say, the shroffs (who have with unhounded effrontery banded themselves
together by a solemn league and covenant to set the Legislature at defiance,
and to violate the law of the land)—from persisting 1 their 1llegal, 1mmoral,
and mischievous purpose. Those constituents who availed themselves of this
Bill 1n order to compel shroffs to refund mght be disreputable too. It
was not, however, for their sakes that those Clauses had been fiamed, but
for the bLenefit of the industrious and honest trader and the innocent manu-
facturer and consumer. The casual protection given to some dishonest and
unsuccessful gamblers was but a slender evil intermized with a great good,
namely, the discouragement of this especially mischievous phase of gambhng.
Leaving for the present the shroffs—those guileless and meritorious chents
of His Excellency,—and turning to his remarks on the 4th. Section of the
Bill, that at established a novel and dangerous precedent in enabling Courts
of Justice to inquire into the eonsideration of judgments, deeds, ;ni& other
securities, he felt bound to inform His Excellency that there was nothing
whatever either novel or dangerous 1n such a power. Courts are entitled
to, and do constantly inquire into the consideration for which a deed ‘or
other secuity is given, and if 1t Appear on investigation that such a docu
ment has beer given for any illegal or fraudulent purpose, or contia bonos
mores, it will be set aside or treated as null and void Take as an example
the shocking 1nstance of a deed of settlement made in favour of a female,
with a view to accomplish her seduction, and that the seducer gaining his
object, and subsequently 1s vile enough to repudiate ahke both the victim
and the settlement, the law will not enforce # m her favour. The reason of
this 1s that having been given 1n consideration of future 1llicit cohabitation,
the deed was contra bonos mores, and 1s therefore null and void This is
not Statute Law ; 1t is the Common Law of England. Even past cohabi-
tation 18 not such a consideration as will support a simple contract.” It
will not, however, invalidate a deed or document, under seal. It would be
a useless waste of tune at this late hour to multiply instances in which
Courts of equity and of law rigorously investigate the consideration far
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! which documents are given. Such powers are absolutely “indispensable for
the admimistration of justice, and have been exercised with benefit to the
public and without complaint in the case of documents impeached on, the
ground of frand, undue influence, immorahty, or illegality. In making that
objection His Excellency had travelled 1nto a region that was unknown to
lum. The Council was further told by lum that this Ball would hamper all
exchange opérations. If this were the conclusion to which His Excellency
had arrived, although he may have read the Bill, he most assuredly had not
understood it. It had nothing whatever to do with exchange operations, or
‘with any bond-fide transactions for “the aceount.” Those which are not
bond-fide—those, in simple language, which are mere time-bargains—are
lready void under Act XXI. of 1848  Again, he was in error in supposing:
that betting-offices had been the resort in England of the poor and humble
only. Those offices had been used by persons ‘of' the higher and middle
classes also, and the evil.was considered so extensive, and the necessity for
checking it so urgent, that the Act to suppress them was passed rapidly.
It had worked well, and met with the general support of Parliament. Who
will venture to affirm that the common gaming-house, which for centuries
before the establishment of the betting offizes had been declared by Statute
Law to be a nuisance and indictable as such, was the special resort of the
poor and needy ? It was notorrously the resort of the rich, the improvident,
and the idle of all classes. Next, as to Sir Wilham Mansfield’s objection
that the Select Committee had not obtained any evidence which would
justify the Council m amending Act XXI. of 1848, he would only mention
that Aét XXI, of 1848 was passed-on precisely the same sort of evidence as
that on which the Select Committee had relied o framing their Report,
namely, the expenence of Courts of Justice. The agreement signed by the
sixty shroffs was of itself sufficient evidence, established as its real chaiacter
was in many cases in the High Court, viz. the treaty of sixty shroffs for the
maintenance and encouragement of gambling on the price of cotton. Those
decisions stand in full force and unimpeached. Not a single shroff now
ventures to contend in Court that its character was otherwise. His Excel-
lency, however, had said that the document was beyond his comprehension,
No doubt it was intended to be so. That document had been purposely
prepared so as not to diselose its true character further than could be avoided.
The object of the sixty shroffs who had signed it was to throw sandsinto the
eyes of the Court, and to xrake the Judges belteve that the transactions to
which the document referred were of genuine character, and contem plated
Phe actual delivery of cotton. It was not until after careful and searching
Investigation that the true character of the agreement had been discovered.
Again His Excellency, with a strange confusion of thought and language,
had said that what the Committee had supplied to the Council were anly
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opinions—not facts. But he (Mr. Westropp) would say, that what the
Judges of the High Court certified under their hands as having been
prtived in suits tried by them, was as good evidence, nay, far better than
could be procured by a Select Commuttee or Government commission from
other quarters, and was not a matter of opinion, but was entitled to be
regarded as conclusive as to any facts within their cognizance, as the J udges
would certainly hold any statement made by His Excellency the Commander-
in-Chief in regard to facts connected with military matters, of which His
Excellency had personal knowledge. The facts of which the Judges spoke
‘were elicited on oath from witnesses examined and cross-examined in a
manner not attamable by any Government Commission, where the stimulus
of itigation would not be present. As the statements of Sir J Arnould
and Mr. Justice Couch stood high in the Courts of Law, so did those of
Mr. Mcllwraith and Mr. Steelin the Courts of Commerce Mr. Kelly had
been requested by him®Mr. Westropp) to state how many notices n
respect of time-bargains he had sent out at one of the periods of nomimal
delivery ( setthng days) mentioned in the agreement of the sixty shroffs
He replied that in two or three days he must have sent out at least 350
notices He (Mr. Westropp) had seen many such notices 1n Court They
often, as a pretence, demand delivery, but really are mere stimulants to pay
the dufference. Others again demand reimbursement to the shroffs for
moneys paid, or pretended to be paid, by them, on account of their consti-
tuents in respect of their wagering contracts Mr. Kelly had then to deal
with 350 recusants. He was only one solicitor amongst many sumilarly
employed Then, again, how many men must have paid without the gentle
unpulse of an attorney’sJetter ? These considerations suffice to show, 1f 1t
were necessary to prove that which is a matter of public notoriety, how
wide-spread is the system of gambling in time-bargains nominally on the
price of merchandize. It was too late for him to notice—with one exception
however—the remaining arguments of Sir Wilham Mansfield , but he had
not doubt that his Honorable friends, Mr. Scott and Mr Anderson, would
effectually dispose of those passages in his speech especially pointed towards
them, whenever they next had an opportunity of discussing the Bill and the
Report upon it. He would, however, say that although many other causes
also tended to raise the price of cotton, and amongst these the American
war in paiticular, yet there could not be any doubt that the fictitious demand
for cotton, added to the real demand, both being enormous 1n amount, had
a general tendency to force the price upwards The last mustake of S;
William Mansfield which he (Mr. Westropp) would notice was his extra-
ordinary supposition that the Chief Justice sided in opimon with His Excel-
lency. No doubt the Chief Justice was anzious to lLave the means of
punishing the reckless principal by a future proviso in the Insolvent Act
13»
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But if Sir Willam Mansfield had read the extract from the Chief Justice’s
judgment given in the Statement of Objects and Reasons for the Bill, he
would have seen that the Chief Justice regarded the shroffs as the authors
and fosterers of the evil, and, therefore, as the chief delinquents. *

The question was then put that the first Order of the Day be postponed.
Carried. —
The President adjourned the Council to Saturday the 12th September,
at 3 P.u.

By order of His Excellency the Governor in Council,
H. M. BIRDWOOD,
Under Secretary to Government.
Poona, 17th September 1863.

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Abstract of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations under the Provisions of the Act of Parliament, 24 and 25
Victoria, Chapter 67.

The Council met at Poona, on Saturday thes12th September 1863,
at 11 a.m.

PRESENT :—

His Excellency Sir H. B. E. Frere, K.C.B,, Governor of Bombay,
Presiding.
His Excellency Sir W. R. Mawsrizip, K.C.B.,
The Honorable Mr. W. E. Frzerg,
The Honorable Mr. J. D. Ixverariry,
The Honorable Mr. H. L. Axperson,
The Honorable Mr. RustoMser, JaMseTsER JEJEEBHOY,
The Honorable Mr. JucoNNaTr SUNKERSETT,
- The Honorable Mr. A. D. RoBErTsoN,
The Honorable Mr. M, H. Scorr.

The Council proceeded to consider the Orders of the Day.
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The Presipner said that to enable His Excellency Sir William Mans-
field to move the amendment of which he had given notice, he would pro
forma put the question that Section I. of the Bill to amend Act XXI. of
1848 do stand part of the Bull, -

His Excellency Sir WiLriam MansrieLp said that on two oceasions he
had been prevented taking a course which would have led to delay, and
afforded means for gathering the information of which they stood in need.
This happened when he was acting in conjunction with the Honorable M.
Frere when the Bill went to a first reading. At the last meeting of the
Council a debate on the principle had been brought on informally by the
learned Judge who had now left the Council, and he had then expressed
his views on the measure at some length. But 1f the Council were now to
considér the Bill Clause by Clause, there would be no opportumty of again
discussing the prineiple of the Bill, and no opportunity therefoie of rejecting
the Bull as erroneous in principle, for if the Council once began consider-
ing the Report of the Select Commuttee, their doing so would imply that
the Bill was correct in principle and only needed revision as to its details.
It was not to be supposed that the Council would discuss the details of a
measure, 1f 1t disapproved of 1t as erroneous in principle He was anxious
therefore that the details of the measure should not be diseussed, and to
adjourn such a discussion indefimtely, he thought it necessary that before
the Report of the Select Commuittee was brought on for consideration, the
amendment of which he bad given notice should be put to the Council.
If huis amendment were moved, a discussion would be induced on the prin-
ciple of the Bill in quate a formal manner , and this he believed would meet
the views of Ius Honorable friends who differed with him about the measure.
He would therefore ask permission to move that the consideration of the
Bill to amend Act XXI. of 1848 (for avoiding Wagers) be adjourned to
that day six months.

The Presioent said that when the Report of a Select Committee 1s
taken into consideration, it is not implied that members were precluded from
discussing the principle of a measure. In taking the Bill into consideration
Clause by Clause, Honorable members would be quite unfettered, not only
as to the number of times they might speak on any given pomt, but also as
to the subject of their remarks ; so that there was nothing to prevent any
amount of discussion on the principle of the Bill. It was very true that the
former discussions on the principle of the Bill had been brought on in an
informal manner; but the Bill itself was ntroduced under very pecubar
circumstances, and he (the President) could not regret that Standing Orders
had been set aside to enable the Bill to be carred through its earlier stages,
for the interest which this Bill had aroused in so many different quarters
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sufficiently showed the importance which attached to it. 'This measure had
been brought in by their late colleague the Honorable Mr. Westropp; and
he was elevated to a seat on the Bench of the High Court so soon afterwards
that it would have been impossible for him to have stated his views on the
Bill 1f some of the Standing Orders of the Council had not been suspended
1 hus favour. He (the President) had objected to the appointment of a
Commission of Inquiry, because the appointment of such a Comumnission was
a function that properly belonged to the Executive Goveriment. If the

= Council of the Governor when assembled for Legislative purposes once

Sir W Mansfield
states that his only
objects to mduce
a discussion on
the prmaiple of the
Bill

[

The President
asha whether he

trenched upon such duties, they would soon be involved in most inextricable
confusion. For similar reasons he had not acceded to the proposal made by
the Homnorable Mr. Frere for the appointment of a Special Committee to
inquire into the evils which it was the object of this Bill to remedy. Such
inquiry was quite within the province of the Select Committee to whom the
Bill was referred. The Select Committee were of course aware that it was
not imperative for them to submit their Report so soon as they had done.
They might have waited until they had collected sufficient evidence as to
the evils complained of, to enable each one of the members of the Committee
to sign the Report in token of his approval of the principle of the Bill, or
else to express his disapproval by not signing the Report. As to the course
to be followed by them to-day, His Excellency Sir William Mansfield would
understand that though as a matter of convenience the principle of a Bill
was generally discussed before the Bill was referred to a Select Committee,
yet as a matter of right the principle might be discussed at any time. The
regular course for the Council now was to put the Bill Clause by Clause.

His Excellency Sir Wirrian Mansrierp said that he would defer to
His Excellency’s ruling, as hus only object was to re-induce a discussion
on the principle of the Bill, and on no account have it set aside on a point
of form. Under the views expressed by His Excellency, it would be
competent for him to raise such a discussion after the question was put that
that first Section of the proposed Bill do stand part of the Bill. He (Sir
William Mansfield) could have no object in pressing his amendment before
the question regarding the first Section was put to the Counail, But while
deferiing to His Excellency’s ruliné' he must take this opportunity of saying
that 1t appeated to him that Her Majesty’s Secretary of State, with a view
of depnving this Council of the character of a Parhament, contémplated
that 1t should always be in Committee; n fact, as was shown by the care
taken to direct the Council to abstain from any terms 1n their Rules which
should 1mply another sense. In short, the Council wasa Legislative Depart-
ment of the Governor’s Council.

-The Presinent said that the view expressed by His Excellency as to
the intention of Iler Majesty’s Secretary of State that the Council should
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always be in Committee could scarcely be correct Under Rule 21 of the
Standing Orders the Councl was empowered to appoint Committees for any
purpose connected with its business, it was therefore to be inferred that the
Council was not itself in Committee when it appointed a Committee He
(the President) had heard with surprise and regret His Excellency’s remark
that His Excellency and the Honorable Mr. Frere had been twice prevented
from bringing on a discussion on the principle of the Bill He would wish,
therefore, before proceeding with the Bill, to ask the Honorable Mr Frere,
how he (the President) had prevented as full an inquiry into the necessity
for the measure as the Honorable Mr Frere required

The Honorable Mr. Frere in reply referred to the Ist paragraph of
the Report of the Committee, 1n which they have recommended that ¢ the
Bill if approved in 1ts main principle by the Honorable Council should be
passed without material departure from 1ts present form,” and stated that
those words had been inserted by the Commuttee to enable him to question
the necessity for the Bill at all He had twice, when the Bill was first
introduced, attempted to obtain evidence upon the subject before proceeding
to legislate on it, and he had afterwards m Commuttee applied for further
evidence, but all that he could get were the opimons of the Judges of the
High Court, Mr. Kelly, Mr. Steel, and Mr Mecllwraith, all of them no
doubt most valuable as opinions, but not, he thought, sufficient evidence
for the Council to legislate uporr;*antd he should therefore vote, as he had
told the members of the Select Committee he should do, against the Buill,
until he had further evidence of the necessity for 1t.

The Presipent then put the question that the first Section of the Bill
to amend Act XXI. of 1848 (for avoiding Wagers) do stand part of the Bill

His Excellency Sir WiLriam MawnsrieLp moved that the consideration
of the Bill to amend Act XXI. of 1848 (for avoidmg Wagers) be adjourned
to that day six months. He had already expressed his views on the subject
on former occasions, and he would therefore reserve any further remarks he
might have to offer until he had heard what any Honorable members who
wished to oppose his amendment had to say against 1t.

The Honorable Mr. Scorr said -—

« Sir,—1 feel it to be my duty to oppose His Excellency’s amendment
I regrat exceedingly that the Council is deprived of the advice and assistance
of the Honorable mover of this Bill, and I must crave their forbearance if I
attempt very feebly to supply s place.

« It will be in the recollection of the Council that at our last meeting
the debate on this subject was somewhat prematurely brought to a close by
your Excellency’s engagements elsewhere. I was anxious then, as I am

anxious now, to make a few remarks in reply to what then fell fiom His
147
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Excellency the Commander-in-Chief. With every member of this Council
I always Listen with the greatest possible respect to what falls from His
Excellency’s lips, and when I find my opinion differing from his, I am led
very carefully to scrutinize the reasoning by which my own conclusions
have been arrived at.  As regards the present subject, I have so scrutinized
with the greatest care all my reasomng, I have weighed with the greatest
care all His Excellency’s arguments; but I find myself still differing from
him on every point,

“I may say at starting that the prevailing feeling in my mind as
regards this subject is one of intense astomishment that we should have
found so much to say about 1t; that not only in this Council, but elsewhere,
there should have been so much apparent excitement on the subject. In my
mnocence I supposed that there could be no great doubt as to the meaning
of the word fume-bargawn in the common mercantile acceptation of the
term ; and I imagmed that as this Bill aimed merely at preventing the
systematic evasion of an existing law, ‘which for 15 years has stood upon
our Statute Book unquestioned, nay, tacitly approved by those now so loud
1 opposition, no great discussion could take place upon its principle. Its
principle is.that of Act XXI. of 1848, of that of the English Act 8th and
9th Victoria, both hitherto unquestioned and wunattacked ; its Clauses of
course 1 expected to have discussion abdut I did not expect that the means
by which 1t sought to obtain its ends would be equally satisfactory to all,
and I expected a fight over these. .

* Sir, a tume-bargawn 1n the common acceptation of the term (the Bill,
be 1t remaiked, does not use the term at all) is a fictitious sale of some
commodity or security for nominal dehivery at a future date; a bef upon
the future value of such commodity or security ; a simple gambhng transac-
tion  This 1s what I maintain a fume-bargan to be. By a strange omission
in Act XXI of 1848 a door was left open for its evasion; by the dodge of
agency 1t has been systematically evaded, and this omission it is the object
of this Bill to supply.

“8ur, I venture to think that all the arguments which I have heard
here, all which I have seen elsewhere, agamst the Bill, would have been
1 place had we been now about to pass Act XXI., but are sadly inappro-
priate now I have not heard heie, nor have I secn elsewhere, any proposal
to repeal Act XX1I., and I maintain that the only consistent course far those
who oppose this Bill would be to agitate for the repeal of Act XXI.
There can only be two consistent courses with regard to this matter, either
to advacate the repeal of Act XXI., or to support a Bill for rendering it
effective,  Surely, Sir, His Excellency and the opponents of this Bill will
not say ‘Act XXI. has partially fulfilled its object, it has kept out of court
the prineipals to a gambling transaction, it has so far done good, let us not
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draw the string too tight, let us still leave a loophole by which a certain
amount of the evil thing may creep into our ¢ourts.’

“ When His Excellency the Commauder-in-Chief last addressed the
Council, he attacked the Report of the Select Committee as being a mere
bundle of opimons, as contaning no statement of facts supporting these

“¢ s Excellency saxd -—

“¢As yet we have had no facts laid before us, not a tittle of what can be
called evidence. 'We have had the opnions of the Chief Justice,
of Mr. Westropp, of Mr. Couch, of Sir J Arnould, of Mr Mell-
wraith, of Mr. Steel, but of real evidence we have not had one
ttle.’

“ Now, Sir, I protest against this accusation as most unfair. The Com-
mittee have not laid before the Council all the evidence which they obtained,
all the facts which came before them , 1t 1s mamfestly impossible that they
should do so, but I maintain that they have laid before the Council very full
and sufficient evidence 1n proof of the justice of the conclusions at which
they have arrived, they have given opunions but they have given facts also.

* What 1s the evidence, what the so-called opinions which the Com-
mittee have laid before the Couneil? First, there are the remarks of the
Chef Justice, and these, be 1t remembered, are contained 1 no private
communication, hut 1 a judgment delivered from the Bench.

“ What does Sir Matthew Sausse say ?

“¢\Vé regret very much that we are compelled even indirectly to afford
the sanction of the Court to such transactions, but we are bound
by the decisions on the English Act analogous to Act XXI. of
1848. We the more regret it because the plaintiffs are the
persons who have enabled the defendant to engage in those wagers
and time-bargains, but when this case was before the Court on
the demurrer, the authorities that were then cited showed planly
that the Act does not exclude such an action as the present by an
agent for brokerage and commussion, and for money paid for
losses incurred by the person for whom he is acting on wager.’

«Then, Sir Joseph Arnould, what does he say ?

« +There can be no doubt that the evil against which Act XXI of 1848
and the present Bill are aimed, prevails mn the lower as well as the

«Ingher classes of the native communty. I know this not only
from ordmary experience and observation, which can leave no
doubt on the pont to any resident 1n Bombay who does not close
his eyes and ears to all that 1s passing in daily Life, but also from

 the fact that in my judicial eapacity suits ansing out of gambhng
transactions have come before me, 1nvolving members of the lower
as well as of the higher classes of the native commumty. There
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can be no doubt whatever that Act XXI. of 1848 has been, and
18 constantly being, systematically evaded by the intervention of
shroffs and native bankers.’

«Then Mr. Justice Couch, and what does he say ?

«¢In answer to your 3rd question, whether the evil against which Act
XXL of 1848 ard your Bill are aimed prevails in the lower as
well as the higher classes of the native community, I can say that
my experience leads me to think that it does, and facts have been
proved before me in Court, showing that the clerks and servants
of the native merchants are in the habit of making time-bargains,
and that 1n some cases 1t has led to the committing of crime. To
your 4th question, whether Act XXI. of 1848 has been evaded
by the intervention of shroffs and native bankers, my answer is
that 1t undoubtedly has, and not only been evaded, but the practice
of gaming and wagering has, I think, been greatly promoted and
encouraged by the combination amongst them, and the rules they
have made for their conduct with respect to time-bargains. This
was illustrated by several cases tried by me, in which it appeared
that a writing was drawn up, and signed by the various shroffs
and native bankers, or their representatives for regulating time-
bargans 1n cotton, and providing for the fixing of the prices at
which they were to be settled. This writing required that the
price should be fixed, having regard to the actual price of cotton,
but on an occasion when the price had arisen toa great extent,
the shroffs, after several meetings and great discussions, fixed the
price at a much lower sum, with the view, as it appeared, of pro-
moting an easy settlement of the bets, and I think also of prevent-
mg the practice of making bets in this manner by their aO‘em,y
from receiving a check or discouragement.’

“ Bir, are these 4 mere bundle of opinions? they are the statements of

opimon undoubtedly, but they are the statements of facts also, and of what
facts ? these-—

[ 4

1.—That the Courts are bound by the law as it now stands
to afford their indirect sanction to gambling contracts That, as
one of the Judges more strongly puts it, ¢ Act XXI. of 1848 has
been, and 13 constantly being, systematically evaded by the inter-
vention of shroffs and native bankers.’

2.——That the evil against which Act. XXI. and this Bill are
aimed, prevails 1n the lower as well as in the higher classes of the

native community, and that in some cases it has led to the com
mitting of crime.
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“ The Council will observe that I am laying before them not what the
Judges state as matters of opinion, but as matters of fact which have been
proved before them.

* % Sir. had the Judges only favoured us with their opinions, I concerve
that there might have been worse grounds for legislating to supply an omis-
sion in the existing law, than the unanimous opinion of such men asnow sit
on the Bench of Her Majesty’s High Court,

“Then, Sir, we come to the letter of Mr. Kelly, one of the most
eminent Solicitors of the High Court; and what does Mr. Kelly say? 1
would call His Excellency’s attention to this, that Mr. Kelly ventures on
7o opinion at all. He merely states facts, and facts very pregnant with
information. He says—

“¢ I have on such occasions sent out, on behalf of a client,
upwards of 60 notices in one day, and at the same time sent out
10, 20, or as many as 50 notices for other clients. On one par-
ticular occasion, I think, I must, in the course of two or three
days, have sent out at least 350 notices.’

“Then we come to the letters of Messrs. McIlwraith and Steel, and
here I must crave the forbearance of the Council if I refer for a moment to
" a personal matter. It has been most industriously circulated outside that I
endeavoured to represent to the Committee and through them to the Council,
the minds of these two gentlemen as representing those of the mercantile
community of Bombay. Sir, my colleagues in the Commuttee know that I
never did anything of the kind, they know that I merely bronght forward
the letters of these two gentlemen as giving the views of two merchants of
great experience in Bombay, of about the two oldest members of the
Chamber, of two valued personal friends whose advice and opimon I had
asked for my own satisfaction.

* The opinions of the members of the Chamber of Commerce, to obtamn
which this debate was adjourned for a fortnight, I hope we should have in
time, and I am glad to say that, though late, I was enabled this morning to
puta first instalment of these opinions in the hands of the members of

this Council.

«T have to apologize for this digression.

« Now, what to Messrs. McIlwraith and Steel give as the fruits of their
lengthened experience as Bombay merchants, as merchants in the conduct
of large transactions, and in daly commumcation with large numbers of
native traders ?

¢ They state that all classes of the community, the penniless as well the
wealthy, indulge in these gambling transactions, that owing to the present

defective law, these pernicious transactions are almost exclusively confined
15p
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to one agency, that of the shroffs; and that they have a most disturbing
influence on the operations of legitimate commerce.

“ These, Sir, they state as the facts which their experience has proved to
them, and they then stated their opinion and their hope with regard to ‘this
Bill. Their opinion that it would go to remedy the existing evil, and their
hope that it might speedily become law.

“But, Sir, I would refer to more valuable evidence still which the
Committee had before them. They were assisted in their deliberations by
my Henorable colleague, Mr. Premabhai Hemabhai, whom 1 regret not to
see here to-day, and who is probably better able to advise on such a subject
than almost any other person in the Presidency, had he been here, 1
purposed appealing to him, as I now do to my Honorable friend on my
1ight, Mr. Rustomjee Jamsetjee Jejeebhoy, for confirmation of the truth
of all the statements set forth by the Committee, and of the justice of all
their conclusions.

“ Then, 8ir, the Commuttee had the benefit of the great experience of
the Honorable and learned mover of this Bill—and in support of his asser-
tions that these gambling transactions had greatly increased insolvency,
Mr. Westropp gave not his own assurance merely, but extracts from the
records of the Insolvent Court.

¢ For one moment, Sir, I may be permitted to allude to myself—I
would only say that I would have made but a poor use of all my experience
as a Bombay merchant did I not know a good deal about the questions
which the Committee had to consider, and I believe firmly that they have
arrived at, a right decision upon all these questions.

“These questions I take to have been the following : —

1. Whether Act XXI. of 1848 is oris not systematically
evaded ?
2. Whether the system of time-bargaining prevails among
the lower as well as the bigher classes of the community?
3. Whether it is productive of evil?
4. Whether it has a disturbing effect on the legitimate
operations of commerce ?

“ Sir, the Commuttee have replied in the affirmative to all these ques-
tions, and they base their conclusions not on a mere bundle of opinions, but
upon what I venture to call very full and satisfactory evidence. .

* Sir Willlam Mansfield in his speech a fortnight ago proceeded to
speak of the shroffs, and wanted to know what they had to say on this
subject. I can tell him what I was unable the other day to do'what they
said in 1848. I hold in my hand a petition to the Governor General in
Council, which is dated 6th June 1848, and which was signed not only by
almost all the influential European and Native firms of that day, but by all



59

the principal shroffs also, by in many cases the very men whose names

appear at the foot of the bond or agreement which forms Appendix G of the

Committee’s Report—I beg His Excellency’s special attention to thus fact

I fild attached to this petition the name of my Honorable colleague Mr.

Premabhai Hemabhai, and I find also the honoured name of Mr. Rustomjee

Jamsetjee’s father.
¢ Now, what did the European and Native merchants, together with

the principal Bombay shroffs, find to say about Zime-bargains in 18487

With the permission of the Council I will read extracts from therr petition

It was as follows - —

To the Right Honorable the Earw of Darnousik,

Governor General of India 1n Council.
The Memorual of the undersigned Earopean and Native
merchants and 1nhabitants of Bombay.

Smewerr,—That your memonalists, who are largely engaged in the
trade and commerce of India, and deeply interested in 1ts prospenty
and well-being, respectively crave leave to draw the attention of
your Lordship in Council to a most pernicious elass of transactions
now extensively carried on throughout India under the protection
of law, and familiarly known as apium gambling.

That the transactions above referred to consist of wagers to be deter-
mined by the market price of opium at some future day, or by the
average amount that will be realized at a forthcoming Government
sale. They are entered into 1n vailous forms, sometimes m the
shape of a contract to buy a certain number of chests of opium to
be delivered at a future day at a fixed price per chest, there being
no 1ntention to deliver or receive the opium, but on the under-
standing that the difference 1n value between the price fixed 1
the contract and the market price at the time of the delivery
ghall be paid.

That gambling 1n opum as above, though comparatively speaking of
modern origin and until recently confined to the wealthy and a

* few, has lately spread 1tself as a system of speculation throughout
India, and 18 now keenly engaged mn by goomashtas, clerks,
petty dealers, petty brokers, and even the lowest menial seivants,

. and transactions are carried on to the extent of milhons of rupees,
without the least consideration being given by the parties to their
ability to adjust therr losses should they happen to be on the
losing side.

That it is difficult to exaggerate the mmschievous consequences which
do and must result from so extensive a system of gambling per-
vading a whole commumty. In the first place, all legitimate
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commerce in the article, the subject of this unhealthy speculation,
is destroyed. The honest dealer and exporter is driven out of
the market by the drug being forced up to an undue value having
no reference to the demand ; and his operations, which should be
protected and encouraged, are made to give way to the purpose
and combinations of a body of gamblers. Numbers who engage
in it have no means of paying there losses when incurred, and
recklessly go on in the hope of retriening themselves. False
appearances, deceit, trickery in every shape are resorted to, to
preserve thewr credit and turn the market in their favour, and
finally barefaced repudiation or insolvency affordsa channel of

escape from Lability.
4 * * * * # * * *

That an invaluable blessing would be conferred upon India, its com-
merce, and 1ts inhabitants, 1f the protection now afforded by law to
gambling contracts were withdrawn, and if the law 1n this respect
were placed on the footing on which it now stands in England,
m conformity with the suggestion thrown out by the Lords of
the Pravy Council to that effect in delivering their judgment on
the above case of Ramlall Thackoorseydas versus Soogunmull
Dhoondmull.

Your memorialists therefore pray that your Lordshup in Council will
be pleased to pass an Act introducing, and making applicable to
the ternitories subject to the Government of the East India Com-
pany, the 18th Section of the 8th and 9th Victoria, chapter 109,
together with such other provisions as may scem advisable to
your Lordship in Council, for the more effectual suppression of
gambling 1a India.

And your memorialists will, &e.

“ In 1848 there appears to have been very little doubt as to the true
natare and, tendency of the time-bargain system.

His Excellency has taunted us with applying hard words to the shroffs.
Sir, I have never used such hard words, nor have I ever heard suth hard
words used by others, as they themselves in'the Petition from which I have
quoted apply to those who indulge in these time-bargains, 1 appeal to all
the members of the Council informed upon this matter. I appeal to the
whole eommunity, whether there is a single word in the above petition
which does not apply to the present day.

* It was in answer to this petition that Act XXI. was passed, that Act
which some of those who petitioned for 1t have since contrived successfully
to evade by that loop-hole which we now seck to close. It is but fair to
¢ay that this ‘petuion was signed when most of the shroffs were crushed, or
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nearly. 8o, by the gigantic speculations of one man, and 1t was in a time of
adversity that they saw thus clearly the evils of the system 1 which they
had been engaged.

* <« Sir Wilham Mansfield then went on to say that no member of this
Council had much time to devote to 1ts duties, that stolen minutes were alt
we had to spare, and in this remark at any rate I feel that I must agree
with him. His Excellency then proceeded to consider various analogtes
which had been brought forward 1n this discussion , upon these I am not
careful to enter, they are but uncertain friends at the best, and apt to turn
into very dangerous enemies when least expected

“Sir William then brought a charge against Mr. Westropp and myself
to the effect that we admit that this Bill would under certain circumstances
protect dishonesty ; that, as put by Sir Joseph Arnould, it would enable a
man to escape the consequences of a first immorality by the commssion of
asecond. Sir, Tin no degree shrink from this admission. I give great
weight to Sir Joseph Arnould’s words, but I consider them nevertheless more
fitted to captivate by their sound than to convince by their reasoning

“ The promoters of this Bill seek to put an end to these gambling
transactions. to effect this they resort to no penal enactments, though for
these precedents may be found ; they simply endeavour to place all such
transactions beyond the pale of the law, they say ¢gamble if you will, but
do not appeal to our courts to decidé your bets, have your code of honour
if you will, but expect no assistance from the law;’ to ths I would add, ¢I
trust that code may fail you, as 1t has failed you hitherto.’

“Further we say, ‘if any of you have received from another a sum of _
money or other valuable thing for the carrying out of an 1mmoral transaction
which the law will not recognize, the law will equally refuse to recognize an
advance for such a purpose, and will consider the advance a loan which you
may be forced to return to the giver.’

“Sir, I humbly submit that there 1s no 1injustice 1 this, but I as
frankly admit that I would gladly part with Sections VIL. and VIIL 1Ifl
could find any better way of making the Act effective, I would gladly part
with them, as I would gladly part with that pest, the common informer, or
with the system of Queen’s evidence, could the ends of justice be otherwise
attained.

¢« Phe Commttee have, however, failed to discover any other means of
rendering the law effective, except by a resort to penal enactments. The
Honorable mover of this Bill, with all his experience, has sumilarly failed,
and I think I may fairly challenge those who quarrel with those provisions
to find us better ones; 1if they can, we shall adopt them. '

“ His Excellency the Commander-in-Chief then appealed to our pity
for the shrofls, who would, he said, be left by our Bull *absolutely at’the

16 ¢
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mercy of dishonest and designing men.” To this I can only reply, ¢serve
them right, if they enter into such transactions with such men. If they
deal with men whom their own code of honour will not bind, their losses be
on their own heads. If there be not sufficient honour among them to enable
them safely to indulge in such transactions, let them give them up,’ and if
this be the conclusion arrived at, I for one say * so much the better.’

I will not do more then merely recall to the recollection of the
Council the striking, though somewhat shocking, precedent adduced by the
Honorable mover of this Bill at the last meeting of the Council.

“ 15 Excellency then came to the statements of the merchants whose
letters are attached to the Report, and with reference to these proceeded
to say .~

“¢In the course of this argument it has often been alleged
that prices are injuriously affected by the abuse of time-bargains.

I must take leave to join issue on that assertion, it bemng entirely

opposed to all the notions of the greatest economists, both of this

and the last generation.’

“ Now, Sir, on this pont I must take leave to join issue with His
Excellency, and with all the greatest economists of the age too if need be.
All the reasoning 1n the world cannot reason away a fact, and this I main-
tain to be a fact, as within my own knowledge, though happily proved by
evidence other than munme, that from time to time the operations of the
gamblers in the Bombay bazaar have so affected prices as for the moment
to paralyze the operations of legitimate traders; on this point I appeal for
support to my Honorable friends Messrs. Rustomjee Jamsetjee Jejeebhoy,
and Premabhai Hemabhai.

“ The Council will find the following very significant sentence in the
minutes by the Chamber of Commerce just laid upon the table :—

“¢Onpe of the most influential members of the mercantile com-
muuity thus writes -~ The value of this influence (that of the time-
barganers) we can estimate, but 1t will puzzle theorists to determine
the extent of the 1llegitimate means which may be resorted to, by the
losers for instance, to arrange the market and thus bring about fictiti-
ously low rates on setthng day ; thus saving them from loss, or reducing
the amount of it. We have ourselves been solicited to purchase
(fictitiously) a quantity of cotton just before settling day at Rs. 40 to
50 below the market rate; and the same request was, we believe, made
to many other firms’

“ The house which 1 myself represent has more than once been
besought on various pretexts to enter the market in order to support prices

for setthng day, and though we and others dechned, merchants were found
to da the work ' v
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‘ His Excellency then went on to imply that this is a ‘Bill for the
protection of Bombay merchants. This temptation of self-interest is one
easy to make, not always so easy to rebut, even by those conscious of rect:-
tud®; but Sir, I entirely repudiate it for myself, and on behalf of all my
brother merchants who think with me on this matter. We come forward
not to trammel, but to untrammel the great trade of this Presidency, and
because we are ourselves interested in that trade, because we know more
about 1t than outsiders, are we at every time to have the imputation of
self-mterest cast in our teeth ?

“ s Excellency holds that a merchant’s duty, a merchant’s business,
is always to be combating difficulties—one other statement 1n which I can
agree with him, but this I take 1t is pretty much the common lot of all of
us. He goes on to say, however, that he cannot understand what ¢ undue
snfluences’ are; that there can be no wndue mfluences as affecting markets.
Sir, I think the Council will now understand what undue mfluences may
be. When merchants find all therr calculations on the prospects of markets,
the prospects of politics, and the position of the great primary question of
supply and demand, upset by the operations of gamblers 1n the Bombay
Bazaar, then I can say an undue influence 1s at work How can I reason
on the necessities of native shroffs? How assess from day to day the com-
parative influence of the Bulls and the Bears? He would be a heaven-born
merchant indeed who could claim to do this successfully

“T had thought of making some reference to the minutes of the members
of the Chamber of Commerce now on the table, but it seems better to defer
doing so until the opmions of the whole Chamber have been elicited I will
therefore now only call upon the Council to negative the amendment of His
Excellency the Commander-in-Chief.”

The PresipExT said that he had that morning received a letter from
the Honorable Mt. Premabhai Hemabhai, who was unable to attend at this
meeting of the Council. He would request the Under Secreatary to read
thus letter.

» The Under Secretary read the following letter -—

“To H. M Birowoon, Esq,

Under Secretary to Government.

# Sir,—~I have the hanour to request you will be pleased to lay this
commumcation from me before the Honorable Council of the
Governor of Bombay for the purpose of making Laws and Regu-
lations, with reference to the Bill now before them to amend Act
XXI. of 1848.

2, «1 entrely concur i the views of the Honorable Sir Joseph
Arnould expressed in his reply, dated 1st ultimo, to & letter from

The Under Secre-
tary reads a letter
recerved from the
Honorable Mr
Premabhai Hema-
bhat regardmg the
Bill to amend Act
XXI of 1848
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the Honorable Mr. Westropp, and would accordingly have Sec-
tions V., VI, and VIL of the Bill omitted altogether as encourag-
ing double immorality.

3. “The chief object of introducing this Bill I understand i§ to
prevent the machinery of Courts of Justice being employed in
enforcing wagenng contracts either directly or 1nd1rectly, and I
am of opinion that that object would be sufficiently gained by
Section II. of the Bull as it now stands.

4 «1am further of opinion that Section VIIL of the Bill is super-
fluous, for Legislative enactments are held to be prospective,
except when they are expressly made retrospective.

5. <1 think it desirable to add one Section to the Bill to define what
shall be considered gaming or wagering contracts within the
meaming of the Act. A good definition of the phrase in the Act
iself, would, I am persuaded, save a great deal of litigation,
especially in the Mofussil, where the Judges and Advocates are not
trained lawyers, and remove from the minds of native merchants
all apprehension of bond fide contracts being liable to be set aside
as wagering ones,”

I have the honoar to be, &ec.
(Signed) Premasaar HemaBHAL”
Bombay, 9th September 1863.

oz‘t‘s’ tﬁ:efmzzg' The Honorable Mr. Frere said that he was obliged to the Honorable
Tent Mr Scott for his admission that the intention of the supporters of the Bill

was 10 say to the gamblers, “ you may gamble as much as you like, but you
must not call upon our courts to aid you in recovering your bets,” as that
admission would save him the trouble of showing that the Bill would not
put a stop to gambling in time-bargains. It 1s now admitted that it 18 not
intended to do so, 1t is only intended to keep the suits out of court. With
this admission, he could very well understand that the Bill would be a great
benefit to the Judges of the Hugh Court; it would lighten their labours, and
might claim their approval, but why Mr. Kelly, who he considered did not
issue his 350 notices 1 two or three days without deriving some benefit
from them, should approve of 1t, was more difficult to be comprehended.
But apart from these considerations, he was not yet satisfied of the necessity
for the measure. They were told that it was necessary because the evil of
gambling prevailed in the lower as well as in the higher classes of the native
commumty, and has, among the clerks and servants of native merchants
in some cases, led to the commission of crime; and secondly, that time-
bargams have had th effect of causing great ﬂuctuatlons 1n the bond fide
markets for the commodities, the nominal subjects of such transactions,
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L]
more especially the case with cotton, the price of which has at times been

enormousiy increased by the operation of the time-bargain system. In
support of these two positions they had not had a tattle of evidence, they had
had the opinions of Judges of the High Court, of Solcitors, of Merchants,
but these were mere opinions, and 1f opmions were all that were wanted,
he would not pay the Council so bad a compliment as to think that there
were not Honorable members there whose opimions should have more weight
i that Council than any they could obtain elsewhere. The opimons of the
Judges, he begged to say, were not evidence ; the opinions they arrived at
were not formed when they were trying the question whether this Bill should
be passed or not, but they were formed when they were trying some
other issue ; the opinions they formed were incidental to some other pomnt,
they were not their decisions upon the pomt before the Counal. The
Commttee had heard from Mr Westropp that much of the insolvency
m Bombay was caused by time-bargans, but no single instance had
been produced that time-bargains had ever led to insolvency or to the
commussion of crime. But even granting that it was proved that they had
led to the commission of enormous crimes, the promoters of the Bill did net
wish to put a stop to time-bargains  They say “ gamble as much as you
please, but you must not call upon our courts to aid you 1n recovering your
gains” The enal still 1s to continue and of course all its accompanying ills
All that the time-bargainers are to be deprived of 1s the means of recover-
ing their gains 1n court.

They were next told that time-bargains have a bad effect upon the legi-
timate trade in cotton, the price of which has been at times enormously -
creased by the opetration of the time-bargain system , 1f that increase can be
prevented by thus Bull they could understand why the Merchants should
approve of it. The only evidence, the Honorable member said, that he had
seen 1n the whole case was to this point, and proved the very contrary to be
thecase It wasfurmshed by the notes of the Honorable Mr Justice Couch’s
decision 1n the case of Volumchund Maneckchund »s Thucker Vussunjee
Juvraj. It had not been laid before the Council, but the Honorable Mr
Westropp had allowed him to see it. The case was a clear time-bargan, and
the dispute had (according to the agreement of the sixty shroffs so well
known to the Council as Appendix G) to be decided by “ the assembly ”, 1t
appears that the meeting was adjourned from time-to time until the fifth
meetm'g:, when a commttee was appointed, by whach after great deliberation,
(he’beheved from evening until after daylight the next morning) the price
was fizxed at Rs. 186 per candy ; the market price at that time was Rs. 235
In previous years the price had always been fixed at within 2 or 3 per
cent. of the market price, but on this occasion the market price of

cotton had rsen so high that the committee appeared to have been
17e
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afraid that if they adopted it as a.standard the price would be fized so high
that 1t would not be paid, and so Rs. 186 was adopted as being as much as
could be got. This, of it proved anything, he (Mr. Frere) contended proved
that the legitimate market injured the time-bargains; certainly not that
the time-bargains 1njured the legitimate market, for there was no question
but that the nise in the price of cotton which caused “the assembly” that
sleepless night was a fair and legitimate rse in the market itself. ~Mr. Frere
then remarked that the Honorable member on his left (Mr. Scott) had just
referred to the petition of the principal European and Native merchants
and shroffs in 1848 agamst time-bargains, as showing that then even they
were opposed to them. Mr Scott bad already in answer to a question put
by Mr Frere said that Ramlall’s name was not to that petition, and the
Council must not give too much weight to the virtuous indignation of those
who signed it. To those who recollect 1848, 1t is well known that all these
men or at any rate several of them, had been dallying in time-bargains with
Ramlall, but Ramlall had been too clever for them, and they burnt their
fingers. Had Ramlall been ruined, and made such a petition as this, we
probably should have heard the other side of the story from those who were
not restrained from gambling until the smart they felt proved to them the
enormity of the evil Ramlall had committed in winning their money from

them

The Honorable Mr. Scorr here interrupted Mr. Frere, and said :—

“1 beg your Excellency’s permission to say a few words in explanation
of that which has just fallen from Mr. Frere, and which may otherwise
mislead the Council. 1 ask this, because, with the exception of my Honor-
able friend Mr. Rustomjee Jamsetjee Jejeebhoy, I am probably the only
member of the Council now present who knows the facts of the case.

“It has been the custom of the shroffs to nominate a committee of
therr mumber to decide authoritatively as to the price ruling on the settling
day, and for some time this decision was given pretty honestly, and in con-
formity with the price of cotton in the market, whether that had been
unduly influenced or not Last year, however, a band of very powerful
shroffs stood to win heavily on a fall in prices; they relied, I believe—and
wy friend Mr. Rustomjee Jamsetjee Jejeebhoy supports me in this—on
the assurance of their astrologers that on settling day the price of Dhollera
cotton would be Rs 160 per candy—it turned out to be Rs. 240, and
after five successive nights of stormy discussion, this committee of shroffs
staggered their constituents and the public by declaring the price to be
Rs 180; they had gone too far, and I believe no settlement, or one only to
a shght extent, took rplace; this was what I referred to when I said their
own code of honour had hitherto failed them.”
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The Honorable Mr. Frere thanked Mr. Scott for the explanation, and
added :—they had the assertion but no proof that time-bargains had led to
the commission of crime, and that 1t had the effect of causing great fluctuas
tions in trade, while the only evidence they had was the other way. When
the object of the Bill was not to put astop to gambling, but only to keep
the suits out of the courts, he thought he was justified 1n asking for proof of
the position taken up by the promoters of the Bill, and in calling upon them
to show how, so long as they allow people to gamble as much as they
bke, they would prevent the crimes which they said were concomitant on
gambling in time-bargans ; or how, so long as the gambling eontinues, they
expect to heal the diseases they find m the legitimate market, and unti}
that proof was given, he would certanly vate agamst proceeding with the
Bill. In conclusion, he called upon the Council not to be 11 too great haste
and pass the Bill that day, lest, as they had only that mormdg recetved
optnions from the Chamber of Commerce, and were promised further opinions
hereafter, they should first pass the Bull and after that have to consider the
opinions of the Chamber of Commerce.

The Honorable Mr Axprrson said .—

“I, S, would also speak on this motton It was my desire, as 1t
was that of my Honorable friend Mr. Scott, to have addressed the Council
at the last meeting, after the speech of His Excellency the Commander-1n-
Chief. Your other most urgent engagements, Sir, rendered necessary an
early adjournment of the Council, and we were deprived of the opportunity
of endeavouring to dumimish the mischief which His Excellency’s observations,
= our opimnion,” were caleulated to create. I greatly deplore the fact, I
believe that the majority of this Council greatly deplores that His Excel-
lency shoul.d have been able to indulge in much wehement assertion, i
many strong reflections on his opponents, should have been able to extend
the sanction of lus lugh position and great ability to practices which we deem
to be of great detriment to the pubhe interests, and with the exception
of the very few hurried observations which my Honorable friend Mr.
Wedtropp was able to thrust in before the adjournment, that His Excellency’s.
speech should have remamed for several days without an answer. This
circumstance, Sir, has no doubt afforded the keenest delight to the Tepwal-
lahs and the Mundewallahs, the gamblers and the stags, of the Bombay
market It has been to them, without doubt, a matter of serene satisfaction
that they should have so eminent a supporter 1n their attempts to evade the
law, the law both of the Imperal and the Indian Leguslatures; but the
spectacle 13 one which I, and I beheve this Council generally, cannot con-
template without pﬁin I shall not detain the Council with vain regrets. I
shall address myself to His Excellency’s statements, and I trust to be able to

Mr Auderson op-
poses the amend-
ment
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show that in his speech there was not one argument susceptible of proof,
not one conclusion deducible from the premises, ‘not one assertion consistent
with actual facts. The speech was doubtless one which would have:
achieved a great success in'a more popular assembly. His Excellenay in
his anxiety to avoid Eastern models, had adopted the occidental type of
eloquence, and however little his tempestuous enthusiasm may impress the
educated few who it round this Board, 1t would probably have exercised
a remarkable influence on the ingenuous race which inhabits the great
republic of the West It would probably have induced sympathising
multitudes to abandon all prudence and all policy to the winds, and to
follow thew temerarious leader to whatever extremity he might wish to
hurry them  As I listened to His Excellency’s sonorous periods, I thought
of another great soldier, whose career was sketched nearly eighteen hundred
years ago by an immortal pen, and it secemed to me that although we had
not weighed pur Hannibal, he had expended himself, and that fias declamatio
was the result. His Excellency commenced with a statement that he knew
very little about the matter under discussion. I will not dwell on this,
however inconsistent I may deem the admitted zero of the knowledge with
the obvious boilng heat of the advocacy. His Excellency sought for
mformation, but he could only get opimons. He had the opimion of Sir
Matthew Sausse, of Sir Joseph Arnould, of Mr. Couch, of Mr. Westropp,
of Mr. Scott, of Mr. McIlwraith, of Mr., Gavin Steel, but he did not want
opimons, he wanted facts. One might almost suppose that His Excellency
regarded a fact as a matenal substance estimable by Avoirdupoise. Does
His Excellency really believe that Sir Joseph Arnould and Mr. Couch have
evolved the opinions they have expressed from the depths of their inward
consciousness ; that they have adopted the arachnean process of spinning
conclusions from their own bowels ; or are those opimons, as I contend,
the result of a large induction of facts; do they constitute the evidence
of experts? 'The Honorable M. Frere has suggested that the Judges
wished to abridge their own labours; but this 18 a view I cannot conde-
scend to discuss. His Excellency calls for a Commussion; but what could
a commission do but examine witnesses and thus collect opinions? The
eminent men wha sit on the Original side of the High Court, including
our late colleague who has recently so worthily received his promotion,
form the best Commissian which could be devised. They have continually
to deal with the evil aganst which this Bill is directed, and as Commis-
sioners of the Insolvent Court, fhey have had ample opportunity of
observing how substantial that evil is. To eall the conclusions of such
men mere opinions, 18 to mistake the uses of language 1 might say the
same of the views of the gentlemen the representatives of the great houses
of Ritchie Steuart and Co., Nicol and Co., and Grey and- Co., confessedly
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among the leaders of the mercantile profession i1 Bombay, who have
advocated this Bul. But when we come to what I should have thought
all ould admit to be sohd facts, the statement of Mr, Kelly that he
had 1ssued forty or fifty notices 1n a day, on one occasion three hundred
and fifty notices 1 two or three days, and to the agreement of the sixty
shroffs—how does His Excellency meet these obstacles?” By the simple
announcement that he cannot understand them  As a rhetorical feat, this
statement may have merit. It is extremely difficult to deal with such
evolutions and convolutions, and I am afraid that the supporters of the Bill
can only oppose to His Excellency’s lubricity the Johnsoman dictum, * That
we have found hun a reason, and that we are not bound to find him an un-
derstanding.” But I now advance to what I presume 1s the centre of His
Excellency’s position, that the provisions of this Bull are at vaﬁanbew@the
prineiples of free trade and with the spirit of modern legislation. I am
. certainly most unwilhing that any act of mine should be in opposition to
free trade, a cause associated with so many illustrious memories and so many
immortal names, and I must repudiate mn the strongest terms which the
laws of debate will permut, the assumption that there 1s any real connection
between free trade and gambling contracts I shall not weary the Council
with a dissertation on Political Economy. I would invite 1ts consideration
to a few facts, and to the conclusion to be drawn .fromn those facts The
present Bill 1s an attempt to vindicate and to give that complete action to
Act XXI. of 1848 which 1ts authors contemplated Act XXI. of 1848 in
effect extended to India those provisions of the 8th and 9th of Victora,
Cap. 109, which related to wagers That Act was passed mn 1845. I beg
the particular attention of the Council to that date. In the previous year
1844, the same Parliament passed the 7th and 8th of Victoria, Cap 24, which
abolished the offences of forestalling, regrating, and engrossing These prac-
tices had been prohibited by severe penalties under the Athenian laws and
by the Lex Juha de Annond of the Roman law. They were prohibited
by a series of English statutes commencing from the reign of Henry I1I
and they were offences at the common law. By an Act of Geoige III. the
latter statutes aganst these practices were repealed, but the more ancient
statutes remamned, and they were still offences at the common law. In
1844 all the statutes against these practices, practices agaimnst which Sir W.
Blacksfone had written, were repealed, and the offences were abolished on
the sumple but most sufficient ground, that the statutes were in restramnt
of trade. In 1846 the same Parhament repealed the corn laws. Now I
would ask, whether any one versed in the political literature of England,
will contend that if there had been anything in the Wagerng Act in
restraint of real free trade, it would have been passed by that very Parlia-

ment which the year before abolished the offences of forestaling and
18»
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regrating, and the year after consummated the great victory of Free Trade by
the repeal of the corn laws ? The year 1845 was the year of the agony
of the discussion, 1t was the year 1n which Lord John Russell announced, his
renuncration of a fixed duty, which he had preferred to a graduated scale and
declared himself 1n favour of a total repeal ; 1t was the year when the Legs-
lature was 1n the very throes of that great birth which was witnessed in the
next Session  The law of 1845 isstill upon the statute book, it is a modern
Act It might have been supposed from His Excellency’s speech thdt we
were discussing “ wager of battle,” a most ancient form of appeal only
abolished 1n 1819 after the celebrated case of Ashford vs. Thornton. I
repeat that the Wagering Act is a modern Act, and that there is nothing
m more recent legislation at varance withit. If there be, let the Act be
named Onthe contrary, the spirit of this Act of 1845 has been maintained.
By the Bapkrupt Consolidation Act of 1849 a bankrupt is not allowed his
certificate who has lost £20 in one day or £200 in one year by wagering |
In 1853 by what 1s commonly called Cockburn’s Act, the law was rendered
still more stringent, and it is a clause in that Act which has been imported
1nto the present Bill and constitutes the part to which Sir Joseph Arnould
has objected  To that I shall hereafter advert. The only statute which by
any ingenuity can be construed as opposed to the spirit of the Wagering
Act, is the Act of 1860 for repealing Sir John Barnard’s Act. On that I
will say a few words. Ihave observed that Sir John Barnard has been
spoken of 1 terms of something like contempt. Whoever does so cannot be
a real student of luistory. Sir John Barnard was a man of the greatest
consideration m his day. How highly s character and ability were
esteemed may be gathered from Speaker Onslow’s remarks. He was listened
to with respect 1n a senate which included such statesmen as Walpole, and
Pulteny, and Sir Wilham Wyndham, and Sir Wilham Yonge. Lord Stan-
hope speaks of him as the model of a British merchant. His Act which
was passed in 1734 contamned vanous pains and penalties against stock-
jobbing, 1t was a product of the same feeling which a few years before had
enacted the tremendous measures against the South Sea Directors and the
Bubble Companies. The Act was made perpetual a few years afterwards;
and remained for nearly 130 years on the statute book, when having become
wmoperative, and because it contained pains and penalties, it was repealed. ’
But I would beg the Council to mark that when 1t was repealed, the present
Attorney General, Sir W. Atherton, expressly stated that time-bargains
on the Stock Exchange would be dealt with under the Wagering Act.”

Sir W. MansrieLp.—* Did any body else in that debate express the
same opinion ?”

Mr. Awpzrson.—* I really cannot undertake to say. Probably after
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the Attorney General, or as he then was, the Solicitor General, had delivered
an opinion on a dry point of law, no one thought it necessary to express
the same opimion. It 18 sufficient for my purpose, that the present Attorney
General held that there was nothing n the re};eal of Sir John Barnard’s
Act inconsistent with the Wagering Act, and I confidently contend that I
have shown that there 1s nothing in that Wagering Act which can be
pronounced inconsistent with the spirit of modern legislation.

] would now recall the attention of the Council to the fact, that the
principal question under discussion 13, whether parties having made wagers,
shall be permitted directly or indirectly to enforce them m a Court of Law ?
His Excellency the Commander-in-Chief regards the refusal of this permission
asa panand penalty  Let us inquire how this question has been regarded
by other high authorities The Council 13 aware that previously to the
statute of 1845, actions could be maintained under the common law of
England on wagers. In Scotland 1t was different, the Judges declined to try
actions on gambling contracts or ‘“sponsiones ludicree ” But looking only
to England, it 1s not umnstructive to observe how the Judges regarded
such actions. I will pass over what may be termed the extreme cases, such
as the wager as to whether a player having touched a maun at backgammon,
was compelled to move 1t, in which action Chief Justice Holt called m the
groom porter, and decided according to his opinion, or Lord Ellenborough’s
refusal to try an action regarding a wager on a main of cocks, or Lord
Tenterden’s refusal to try a similar action relating to the prowess of the dog
“Bully.” I pass over these extreme cases, and will take first the opinion
of Lord Mansfield, as delivered in the well known case of Da Costa vs
Jones. It 1s the judgment principally relied on for the assertion that wagers,
excepting—first, when the interests and feelings of third parties are affected
secondly, when decency is outraged ; thirdly, when public policy is affected
—are maintainable at the common law Lord Mansfield held that wagers
could be so maintained. He rejected the clamm 1 the particular imstance,
because decency would have been outraged by the tral,—(the case related
to the sex of the Chevalier D’Eon)—but he distinctly stated his lament
that wagers were mnot void as gambling contracts. I recommend that
opinion to the consideration of the Honorable Mr. Frere, who has expressed
an opppsite view.”

Mg. Frere.—“1 beg the Honorable Member’s pardon I have not
done so. What I say is, put down gamung and wagenng, but as long’ as
you do not do so, do not shut your courts against actions on wagers.”

Mz. AxpersoN.— That view does not appear to me consistent with
Lord Mansfield’s opinion, but it is a view which only requires to be stated,
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it does hot demand an answer. I proceed with my review,and I would draw
the attention of the Council to the celebrated case of Good vs. Ellott.
“This was the case in which that consummate Judge, Mr. Jugtice
Buller, stood alone against his three colleagues in an attempt to show that
actions should not be maintained on wagers. The case related to a wager
as to whethe? Susan Tye had bought a waggon of David Coleman. Sir
Francis Buller argued—1st, that the wager was void at common law as relat-
1ng to the affairs of a third party, 2nd, that 1t was void by the Btatute 14,
George 111, Cap.48 He was over-ruled on both pomts; but his three
colleagues, Lord Kenyon, Mr. Justice Ashurst, and Mr. Justice Grose, all
concurred 1 considering it would be better if wagers could be declared
voidatlaw It is universally admitted, that Sir F. Buller’s argument on the
common law in effect narrowed the list of wagers on which actions could
be maintained, and with respect to his view as to the intent of the 14
George III, Cap. 48, I would submit a brief remark. That statute was
without doubt directed aganst wagering policies of insurances, and Sir
F. Buller’s colleagues relegated the operation of the measure tosuch policies.
But it cannot be concealed that the language of the statute is very wide.-
It provided that no 1nsurance should be made on the hfe of any person, * or
on any other event” wherein the person for whose use or benefit or on
whose account such policy should be made should have no interest, or by
way of gaming or wagering. There isa case in the books which appears
to have been plainly decided in accordance with Sir I'. Buller’'s view of this
statute The case 1s Patterson vs. Powell (9th Bingham), in which an
agreement on payment of £40 to receive £100 if Brazlian shares reached
a certain price on a certain day, signed by several persons, each for himself,
was declared void as a wagering policy  After the expression of Mr. Justice
Buller’s opinion, Judges were in the constant habit of evading the rule that
actions could be maintained on wagers, some dechned to try such actions as
frivolous, others, and this practice was admtted to be allowable, placed
them at the bottom of the hst, and tried all other actiors before them, but
the favourite device was to promounce the subject matter of the wager
to be adverse to public policy. At length in 1844, a Committee of the
House of Commons, of which Lord Palmerston was Chairman, recom-
mended that the law of England relating to actions on wagers should be
assimilated to the law of Scotland, and in accordance with the views of that
Commuttee the Act of 1845 waspassed. I now come to Ram Lall’s case, on
the decision of which two millions sterling depended. On the ground that
the Jaw of 1845 had not been extended to India, Sir E. Perry delivered his
opmon in favour of Ram Lall. His judgment is an admirable example
of the ugh judicial faculty of holding fast to the plain question of law,
unmoved and unembarrassed by specious appeals founded on considerations
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of public policy on the one haud and of morals on the other, But in hold-
ing that actions could be mamntained on wagers, this dlstmgulshed Judge
made the following remark .— | ..

“It 18, I think, to be deplored that the common law has taken
this course, and I have always regretted that the fine judical
arguments which Mr Justice Buller brought forward in Good
vs. Elhot, against the valiity of wagers generally, were not
allowed to prevail, and that the Judges are compelled as a general
rule to devote the publjc time, and to lend all the powerful ma-
chinery of Courts of Justice, to the enforcement of the contracts
of mere gamblers.”

“Sir David Pollock, the Chuef Justice, took a different view, and the
decision of the Court beng against Ram Lall, an, appeal was preferred to the
Queen in Council. Lord Campbell, in delivering the Judgment of the Privy
Council, made the following remark .—

“I regret to say that we are bound to consider the common,
law of England to be, that an action may be maintained on the
wager, although the parties had no previous mterest m the question
on which 1t1s laid, f 1t be not against the mnterests or feelings
of third persons, and does not lead to indecent evidence, and 1s not
contrary to public pohicy. 1 look with concern and almost with
shame on the subterfuges and contrivances and evasions to which
Judges in England long resorted m strugghng aganst thus, rule,
and I re301ce that 1t 1s at last constitutionally abrogated. by the
Legislature, an event which probably would have happened much
sooner, without the abortive attempt to accomplish the object
by judicial decision.”

“ Now, the noble Lord, when he made these remarks, was Chancellor
of the Duchy of Lancasterin a Free Tiade admimstration He died the
year before last, Lord Chancellor in another Free Trade admimstration.
" In a subsequent part of the judgment of the Privy Council, the same noble
Lord made the following remark, to which I would request attention —

« Tt is for the Legislative Counci] at Calcutta to consider how
far 1t may be conducive to the benefit of our Indian Empire ta
mtroduce into it the provisions of the Stqtute 8 and 9, Victona,

* Cap. 109.”

“On that suggestion, and in compliance with the petition alluded to
by my Honorable friend Mr. Scott, a petition from the leading European
and Native mercantile firms in Bombay, the Legislative Council of India
passed Act XXI. of 1848, the provisions of which we are endeavouring to
vindicate by the present Bill.

“ Another action of, Ram ]..all 8 came before the Court in Bombay, and
19»



74

Sir E Perry, being then Chief Justice, gave judgment for Ram Lall. The
Puisne Justice, Sir' W. Yardley, dissented, on the ground that Ram Lall’s
acts constituted fraud. In the course of Sir W. Yardley’s opinion, 1_find
the following expressions :—

« I think it a sufficient misfortune that Courts of Justice
ever recognized contracts of -hazard entered into neither for the
benefit of eommerce nor for the purpose of providing in some
measure against the uncertainty of hife, or against the destruction
of property by fire, but I know enot any principle of law or morals
which calls upon us to give effect to practices and contrivances
such as those resorted to by the plaintiffs in this action.”

“ Another appeal was preferred to the Queen in Council, and the
judgment of Sir E. Perry was confirmed, but in delivering the decision of
the Privy Council, the Right Honorable Baron Parke (now Lord Wensleydale)
stated that their Lordships disapproved of these wagering transactions,
“which happily are now put an end to.” The Privy Council by these
words gave the sanction of its approval to Act XXI. of 1848.

“T have thus endeavoured to show that there has been a remarkable
harmony ‘of opinion among the highest Judicial authorities as to the inad-
visability of permitting actions to be mamntained on wagers, and this
harmony of bpinion is entirely opposed to the views expressed by His
Excellency the, Commander-in-Chuef.

“ His Excellency hashonoured with some sarcastic notice a few remarks
which I submitted to the Council on the first reading of the Buill in opposi-
tion to his views. I am quite prepared to defend the statements which I
made on the former occasion, but I am unwilling to detain the Counacil on
a matter which may be deemed merely personal. My explanation will
therefore be brief My argument was in answer to His Excellency’s views,
that modern legislation did not deal with immorality. I coincided to some
extent with this view, but I stated, that there awas always an exception when
immorality was obviously detrimental to public interests and public order.
Iinstanced the suppression of lotteries, of gaming-houses, and notorious
night-houses. On lotteries I shall touch immediately, and to gaming-
houses s Excellency did not advert. On the third point His Excellency
has condescended on a misapprehension. He states, that “ with a happy
audacity” I said that the Legislature interfered with prostitution. *I really
said precisely the reverse I said the State shrunk from interference with
prostitution, but that it did suppress might-houses, because this brought
mimorality to a point detrimental to public order and the public interests.
But enough on that subject. I proceed to lotteries. His Excellency placed
s assertion in opposition to mine, but I think the very facts which he
stated, and which he read out of that formidable book, the Encyclopedia
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- Britannica, will show that I was right. I stated that lotteries were discon-
tinued because they were demoralizing ; His Excellency stated they were
discontinued because they were not deemed a proper mode of raising a

\

revenue.

lis Excellency Sir W. MaxsrieLp —* 1 added that it was held to be
a wrong thing to excite the people to gambling for such a public purpose

Mr Anperson —“That seems to me equivalent to saying that lotteries
were held to be demorahizing. His Excellency admits that private lotteries
were suppressed in Queen Anne’s rexign as public nuisances, and he states
that the people never after that evinced a desire for private lotteries.”

Sir W. MansrieLp.—“1 said that they never in any way entered into
the habits of the people.”

Mr Axperson —“I accept the correction  The question then 1s, did
they or did they not enter into the hahits of the people? I assert the
affirmative of that proposition. But I would first remark, that while 1t 1s
true private lotteries were declared public nuisances 1n Queen Anne’s reign,
a fact quite on my side, public lotteres were declared public nuisances by
the 11th and 12th of Wilham III Cap. 17, and all grants, patents, and
hicenses given in connection with such lotteries pronounced contrary to law
It has hence always been necessary to have the sanction of an Act of Parha-
ment for a lottery  But there wasan Act in George the 2nd’s reign against
private lotteries, and in 1778 1n the reign of George III an Act was passed,
making all lottery office keepers take out a hcense and fiming them £50 1f
they sold under a sixteenth of a ticket. This last fact shows how strong
was the passion of the poorer classes for lotteries, whether public or private
In 1802, the private lotteries called “little goes” were suppressed under
very severe penalties. In 1808, a commuttee reported strongly agamnst
lottertes as a ruinous mode of filling the Exchequer. But ruinous to what,

*toswhom? Not to the Exchequer, for never ‘was a revenue raised more
easily. The free ciies of Hamburgh and Frankfort to this day have lotteres
on far more favourable terms to speculators than the English lotteries, and
they clear ten per cent of the total sum subscribed Not rumous to the
Exchequer but ruinoys to the people. In 1826 the last State lottery was
drawn, but in 1832 and 1833 three lotteres, called the Glasgow Improvement
Lotteries, were sanctioned through msapprehension by Act of Parliament
Ths fact is impressed on my memory, because 1 was a boy at school at the
time, and had a share mn two-sixteenths, which produced shares in two
blanks. Finally, the law had to be directed within the last few years

against racing sweeps, a species of lottery which had become extensively
. Te »
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popular. I think then, I may contend without arrogance, that I was
entirely right in my views as to lotteries, and that His Excellency was by
‘eonsequence entirely wrong. . .

“Then with reference to the * Qui tam ” actions and the Running Rein
case. I explained at the last meeting, that stakes can, but that bets cannot,
be recovered by action. It isa matter of very small importance, but His
E;icellency was mistaken in supposing that the * Qui tam” actions arose
out of, or were connected with, the Runmng Rein case. His Excellency
will ind an Act passed 1n March 1844, staying process against the defendants
1n those actions for three months or until the close of the gession. On the
other hand 1t 1s well known, that the Derby is never run until the edd of
May, and that it was the fact of Runming Rein coming in first in that
race, which led to the trial of Wood vs. Peel.

“] am now led by His Excellency’s remarks to Sir J. Arnould’s objec-
tion to a part of this Bill It is impossible for me, who remember that
gentleman’s brilhant University career, and who know hum as the author
of one of the few really scientific Law Treatises produced by English Law.-
yers, to speak without deep and unfeigned respect of any opinion he may
express, and I am glad to think, that even if the clause to which he
objects be struck out, the Bill will still be a good Bill. But I do not think,
1 need hardly say with great submission, for I do not regard 1t as an
enviable position to be opposed to an able and accomplished Judge, that
I can quite concur 1 his argument. It is put with considerable point,
that to allow a man to recover by process of law money which he has lost
by a wager, is to permt a man who has committed one immorality to
commit another. But as a question of morals, if a contract be 1illegal or
voud as 1n the matter under discussion, 1t can be no greater immorahty for
A to recover what he has lost, than for B to keep what he has gained.
There can. as a question of morals, be no real distinction between permit-
ting A not to pay what he has lost, or permitting him to get back his
deposit from C ‘the holder of the stakes, and permuitting him to recover
from B the winner of the bet. As a question of law, I believe the maxim
to be this, the contract being 1llegal or void, it 15 a case of “ par delictum,”
and when the fault is thus equal, the law says  potior conditio possidentis,”
let him who has, keep. If A has not paid, let him not pay, If B has
received, let lim keep. I remember a decision of Lord Ellenborcugh’s 1n
Palyart vs. Leckie, alluded to 1n Chitty on Contracts, which supports this
view. But it 15 evident here that the law adopts this course simply because
it offers. the easiest solution, and not because morality is at all affected.
The real questions are—1st, Are certain practices opposed to the public
interests? 2rd, Should the Legislature discourage them? If it be assumed
that these questions are answered in the affirmative, I contend it js the duty



77

of the Legislature to take care that the discouragement is efficient. If, to
give the loser the right of recovering from the gamer of the wager would
operate as the most complete deterrent from the practices, I should not be
scared from enacting such a provision by the phantom of a second immo-
rahty. There s a provision of this kind m Cockburn’s Act, and the Imperial
Leguslature would never, I think, be deterred from efficient action by objec-
tions which partake in some measure of a sentimental character

* His Excellency the Commander-in-Chuef has stated, that the opera-
tions of these bazaar bettors are what merchants must be prepared to
encounter, and that no restiictions should be placed upon them by the
law. He has also enunciated some theories as to demand 1n Liverpool
and supply in Bombay. I am reheved from the necessity of examming
His Excellency’s views on these pomts by the speech of my Honorable
friend Mr. Scott, who has stated with far greater clearness, precision, and
authority than I could contribute to the discussion, much that I should
have liked to have said. I shall therefore content myself with the state.
ment of my behef, a belief shared m, I imagine, by every merchant in
Bombay, that the wagers we wish to discourage do interfere with the
legitimate operation of supply and demand. I further believe, that this
Bill will not affect bon4 fide contracts for future actual delivery. Our late
colleague Mr. Westropp has stated, that during all his experience, he
had never known a bond fide agreement pronounced by the Judges to
be a gambling contract. He called on the Honorable Mr. Premabhai to
state whether he had ever known such an instance, and that gentleman,
who 15 the most skilled witness on the subject in Bombay, admitted that
he never had. But His Excellency ventilated a doctrme on which 1
would wish to submit a few words. He stated that the difficulties and
puzzles arising from these transactions, which the law has sought to
discourage, are what merchants must deal with, that the clever man
succeeds and that the stupid man is ruined. I really do not know to
what extremity such a doctrine might lead us. His Excellency’s energy
would, I believe, drive a coach and six through the statute of Frauds.
Those wagers have been declared void by the Legislatures of England and
India, but His Excellency says, let them flourish, to prohibit them is to
interfere with free trade. If the law 1s not to nterfere to the prejudice
of clever men, I d invite attention to the case of the King vs. De
Berenger. It is always a painful -case to allude to on account of the
suffering it caused to the heroic Cochrane. But while I firmly believe
n the mnocence of Lord Cochrane, I am equally convinced of the guilt,
I ought to say the wisdom, of Mr. Cochrane Johnstone. What did Mr.
Cochrane Johnstone do? He bought heavily into certain Stocks. What

did De Berenger do? He went to Dover, put on a red coat, star, and
20r
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cocked hat, and called himself Colonel De Bourg.' He gave out that
Napoleon had been killed by the Cossacks, that the Allies are marching
on Paris, and that there would be peacein a few days. The news was
sent by express to London. Numbers believed the narrative. The
Stocks rose. Cochrane Johnstone sold out, and made a good thing of it.
But what of that? He was only a clever man. The gentlemen on the
Stock Exchange, who became virtuous with their losses, were simply
stupid men. But if some who steer by the old lights, were to urge,
*But 1n this case there was falsehood,” then would come from the gentle-
man opposite that urbane ¢ argumentum ad hominem” which has been so
frequently employed 1n these discussions. ¢ Does any one mean to assert
that he hasnpever taken advantage of some absurd rumour currentin the
bazaar, that he has never shaken his head about the news from America,
that he has 1n no way ever contributed to the ¢suppressio veri.” Why
this squeamishness about De Berenger?” I am tempted by His Excel-
lency’s admiration of cleverness to offer another illustration. It is well
known that audiences of different nations regard plays from different stand-
pomnts. In the tragedy of Othello, as Macaulay remarks, the sympathies
of an Ifalian audience are with Jago, those of an Enghsh audience with
Othello. When the same play 1s acted before an American audience,
the moial deduced 1s the extreme impolicy of marnages between mem-
bers ot different races. So if the Merchant of Venice were played
before His Excellency, the principle asserted in the play would, in hns
opinion, be the inviolability of wagering pohcies. Indeed, if there were
an appeal to His Excellency, I make no doubt he would treat Portia’s
decision as a mere evasion. He would tell Antonio, “you are simply a
stup:d man, and the Hebrew gentleman isa clever man, you must abide
by the terms of the agreement, and the decision of the Court below is
reversed.”

“ But His Excellency after arguing that to prevent the evasion of the
law would be to interfer: with commercial morality, proceeded to lay
aggressive hands upon Justinian. In his long speech there was nothing
8o astounding as this. His Excellency has spoken of my happy audacity,
but I really must be permitted to designate as infelicitous tementy,
the courage which quotes Justinian in favour of gambling contracts. I
should have as soon expected to hear Moses quoted i favour of .Poly-
theism, or Mahomet 1 favour of Monogamy, or John Calvin in favour ¢f
Marolatry, or John Wesley in favour of Horse-racing. 1 should be
ashamed to parade before the Council any mere “ Fourth Form” learning,
and I will only allude by a word to certain passages in the ¢ miles glori-
osus” of Plautus, i the second Philippic of Cicero, and to the “seu malis
vetita legibus alea” of Horace. But to come to Justinian himself, there
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are laws against gambling both in the Digest and the Code, and 1 one of
the novels there are constitutions to the following effect, thata loser could
recgver money lost 1n gambling from the gainer, that his heirs could
recover from the gainer or the heirs of the gainer, within thitty years, that
if the loser or his heirs did not choose to come forward, the Pater or
"Defensor of the Town could recover fiom the gainer or the heirs of the
gamer, and lay out the money for the benefit of the Town. Whatever
then Justinian meant by “Suum cuique tubuere” quoted by His Excel-
lency, he could not possibly mean anything in favour of gamblmng
contracts. I really think His Excellency should spare us these “purple
patches,” he should recollect that he 1s addressing scholars, and if he
must have a Latin quotation, I would commend to him a very familiar
one which he will find n the Eton Grammar, < Vir bonus est quis?
Qu: consulta patrum, qus leges juraque ser ¢at’—only that perhaps 1t
would not be exactly in favour of his views.

«] have now finished my comments on His Excellency’s speech. I
have detained the Council much too long. I am glad therefore to leave
unsiid much which I had intended to submit on the mercantile side of
the question, and am perfectly content to leave that part of the case
where it has been left by the very able speech of my Honorable friend
Mr. Scott. I have therefore addressed myself chiefly to the question n
its legal aspect. I take my stand on the impregnable position so well
assumed by Sir Joseph Arnould, that 1t 1s not expedient that the machin-
ery of our courts should be set i motion for the enforcement of gambling
contracts. I have endeavoured to show that there has been a remaikable
harmony of skilled opinion on this pomnt. I have endeavoured to show
that there 1s nothing m this +Bill at vamance with the prmciples of
free trade or the spint of modern legislation. But I will go further than
this. It is our duty as legislators to protect the materal interests of
the inhabitants of this country, but 1t is also our duty to take care that
we do not sanction by our approbation a low moral standard of conduct,
Holding these views, I heard with sorrow the sordid doctrine regarding
cleverness enunciated by one member of the Government, with the
approbation apparently of another member of the Government. I
should myself be very reluctant when a large body of enhghtened native
gent]emen has petitioned the Legislature of India to discourage what they
deemed pernicious practices, and when the Legislature has in compliance
with that petition framed a law, I should be very reluctant to permit that
law to be evaded with impumity. But such 1s the question presented to
us. The present Bill has been opposed with excessive vehemence and
mtensxty by one who occupies a high and unportant position, and who brings
to that position very various attamments, and great force of character.
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I may consider His Excellency’s address to be deficientin real knowledge
of the subject, but it would be disingenuous, it would be 1dle 1n me to deny
that his objections are urged with great point, vigour and subtlety, and
that to any easure which may evoke his antipathy, he is a most formid-
able antagomist. He has not only opposed this measure at every turn
with unsparing activity, but he has succeeded in arraying against it a
large portion of the public Press. I trust I never shall exhibit the
nuserable affectation of pretending to be indifferent to the strictures of the
Press. I hold onthat subject the same opinion which Jchnson held regard-
ing behef m ghosts—*“They who deny it with their lips, confess it by
their fears.” But on the other hand, I should be utterly unworthy of
that honour which I prize mogt highly, and which I owe solely to the
kindness of our President, the honour of a seat in this assembly, if I were
basely toshrink from the advocacy of what I believe to be a wholesome
measure, because an able officer had opposed 1it, and an able press had
endeavoured to wnte it down. And ifI know anything of that great
service to which it is my privilege to belong, if I have rightly appreciated
the nteligence, and the pubhc spirit of the independent members of
this Council, I am confident that whenever His Excellency the Comman-
der-in-Chief, with that * proud precipitance of soul” which is his charac-
tenstic, dashes mto headlong opposition to a practical and useful measure,
there never will be wanting men prepared to confront him in the debate,
and to control him m the division.

The Honorable Mr. RoserTson said that he should content himself
with voting in support of the motion that the first Section stand part of
the Bill.

The Honorable Mr. JuconyaTn SUNKERSETT said :—

«“Mr. President,—As I was unable, much to my regret, to be
present at the last meeting of the Council, when some interesting discus-
sion took place in connection with the Wagers’ Bill, I should likg to
say a few words on the subject on the present occasion, though, after
having heard so many able speeches from my Honorable colleagues, it
would, I fear, appear presumptuous in me to indulge in any comments.
Nevertheless, as a member of this Honorable Council, I cannot refrain
from giving utterance to my views on so important a Bill as that under
notice, and would therefore crave your Excellency’s permission to make a
few observations.

“Tthink 1t is desirable to check, if possible, the evil which, it is admitted
on all hands, exists of gambling or wagering in time-bargamns, but I doubt
if the Bill propesed will have the effect of doing so. As I understand the

-
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law to be now, 1t 1s entirely a question of honout between the parties,
whether the wager shall be paid or not, because the losing party cannot
lega.lly be compelled to pay the money directly, and 1f he chooses to give his
shroff or banker a notice not to do so, the banker cannot be compelled to
pay 1t for him, nor would he be at hiberty if he chose to do so after notice,
and the loser may recover the money deposited from the shroff or banker

It is a fact well known to the native mercantile community, that more
than a year ago certamn native banking houses 1n Bombay were g1eat suffer-
ers by time-bargains. They held on for a tune, with a view to evade
payment, 1f possible, knowing that they could not by law be compelled to
pay. But they soon found that their mercantile credit was m consequence
sertously and injuriously affected. So 1n order to uphold their credut, they
were compelled to make the payment. They look upon it as a debt
of honour, and for their own credit, they are obliged to pay. Such beng
the case, I donot think that anylaw will avail i checking the evil.
Surely 1f such is the state of the law, and gambling 1s still carried on, the
promoters of this Bill must be more than ordinanly sangume, 1if they think
the measure now proposed will put an end to such gambling. I, for one,
believe that this Act will only call forth a little more ngenuity n the
native mind, and that a scheme will very soon after 1ts passing be found for
evading the new law, as successfully as the old law was evaded

¢ The time-bargainers can easily find means of preventing its being
called a time-bargain by making false purchases of opium, cotton, or other
goods of merchandize from some friends or others, to make 1t appear -as
a bond fide transaction, and thus the goods may pass mto as many as ten
hands, and yet m the end 1t 1s nothing more than a time-bargain

It 1s most dufficult to tell whena contract 1sa time-bargain, and when
it is not. Many time-bargains are couched 1n precisely the same terms as
bond fide contracts for the sale and purchase of goods, and the principal
danger and difficulty in carrying out the stringent proviso of this Act will
bé found, I apprehend, in ascertaming whether the contract before the
court was or was not a time-bargamn. The word time-bargam used m the
original draft 1s, I see, changed in the amended Bill into wager, gambling,
and contract, intended to abide a particular event, yet, I thmk the scope 1s
nothing more than to prevent time-bargams in fact.

“'Where a question only affects the actnal parties to the contract, as1s
the case under the existing law, it 1s not of so great importance ; but when
third parties are to be bound by it, I thmk there should be no doubt
whatever as to whether the transaction came within the defimition of a
time-bargain or not.

“ Money may be paid by a banker under the express direction of his

principal without his knowing or having reason to know that the contract
2lp



82

of which the money is paid is a time-bargain ; but as the law will stand,
if this act is passed, should it afterwards be found that the contract was
really a time-bargain, the banker will have to refund with full costs what
he paid mnocently. °

« If I am wrong in this view, I shall be corrected; but as I read it,
the 7th Section of the Act will go as far as this. At all events the ad-
dition of the word “ knowingly” would remove all doubt 1n the matter.,

] think it should be clearly understood, that before a person is
made liable to repay any money in this way, it should be proved not
only that the transaction on account of which the money was paid was a
time-bargain, but that he knew that it was a time-bargain at thetime when
he paid the money.

« As I said before, 1 am anxious to give my support to a measure of the
kind, because I think gambling in time-bargains is carried on to a large
extent, and that the practice ought to be discouraged. Whether jt is
possible to check the practice by legislation, or whether it is expedient to
make the attempt to do so, is a question on which I will not enter now.
But I cannot, after well considering the matter, come to any other conclu-
sion than that the Bill now proposed, as it stands, may not have the desired
effect. However, if some amendment were made by which it should be
provided that only persons who acted with a Tl knowledge that they
were nfringing the law, were made responsible, I should not object to
the Bill being passed.”

The Honorable Mr. RustomJEe JaMsETJEE said that he entirely
concurred in the remarks made by the Honorable Mr. Jugonnath Sun.

kersett.

Sir W. Mansficld His Excellency Sir WiLviamM MaxsrFieLp said—< Sir, I will now, with.
ﬁlﬁ'nn‘:m';‘ggg" the permission of the Council, reply to the speeches that have been made
by the Honorable members who have opposed the amendment which I have

had the honour to move. The Honorable Mr. Anderson began his speech

by saying that he had wished to have answered the remarks made by me

at the last meeting of the Council. As we all know, he was prevented

from speaking on that occasion by an event which called for the attendance

of the Honorable members at another place. But though the Honorable

M. Anderson dud not reply to me on that occasion, and expresses his

regret at the delay, it seems to me that that regret must be in some mes-

sure tempered in his mind by the opportunity it has afforded him for long

labour and preparation. I think that no one who has listened, as I have,

for more than an hour to the attack which he has been pleased to make on

me, and on those who are on my side of the question, can doubt that. 1
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say, that no one who has done this, will for a moment suppose that, the
Honorable gentleman has not sought to make good use of the time that
has elapsed between the last meeting and the present, n ransacking all the
means that were available to hum for the purpose of intensifymg the attack
with which he has favoured me. It must have been my misfortune at
the last meeting of this Council to have said something which has called
down the wrath of my Honorable friend ; but if I did, I think the Council
will agree with me in thinking that he has repaid me in full measure for
any offence of which I may unconsciously have been guilty. For my part,
my Honorable friend’s volubility, the manner in which he has introduced
irrelevant matter and discursive anecdotes having nothing to do with
the question before us, has reminded me of nothing else than of Mrs.
Quickly’s description of Falstaff’s diseases, and I think on examination we
shall find that his eloquence was fired by personal feelings only, and so
far as the argument in the present case was concerned, it has left the
debate where it found it, for I cannot recall that from the begmning
of hus speech to the end of it, my Honorable friend ever once spoke on
the merits of the question, or attempted to refute what had been said
against the Bill as being erroneous in principle. He has tumbled over
many obsolete Acts of Parhament and judgments, but without touching
the real question before us It was no doubt more convenient for him to
make a personal attack than to speak to the Bill. But whether he was
justified 10 taking up our time in this manner, is for the Council to judge
The most preminent part of the Honorable Mr. Anderson’s speech was
that in which he arrayed against me the opmions of great lawyers of the
present and of past ages. But we must not allow ourselves to be misled
by what any lawyers, however great, may have thought or said. It is most
unsafe to quote juridical opinionsin considermng any legislative measures
It is seldom that the purely legal view can be reconciled with the political
view. For nothing is more certain than that great Judges bave not as a
rufe been good law-makers. The exceptions to the rnle are very few, and
must be sought so far back as the reign of Queen Elizabeth, when 1t is true
that a great lawyer was also foremost in the van of legislators. In modern
times, if we except Lord Mansfield, perhaps the only lawyer who took a
leading part 1n general administration was Mr. Perceval. Imay be charged
perhaps®with inapt illustrations, and I may besubject agam to such cuiticism
as I have this day met with, but seeing how few the instances have been m
which men trained and in great practice as lawyers have exercised 2 bene-
ficial influence on the laws of their country, or owing to previous education
have been able to take enlarged views of reform and administration, I deo
think that it is trifiing with the good sense of the Council to refer it tq the
opmion of Judges, as has been done by the Honorable gentleman, as if

a
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we were to be absolutely bound by them, while our judgment remains un.
convinced. But I have been charged with quoting Justinian in support of
time-bargains. I say that my quotation from Blackstone which contained
the line from Justinian was completely misapprehended, and therefore
musrepresented by the Honorable Mr. Anderson. I quoted Blackstone
not because the quotation immediately affected time-bargains, but because
the words I quoted expressed in a simple manner and on the greatest au-
thonty that first principle of natural law that every one is entitled to
to recerve lus own. It was because I thought that Mr. Westropp’s Bill, if
1t became law, would infringe that first principle of natural law, and would
prevent some persons from receiving their own, that I pointed out that it
was in violation of the first prmciples that should always guide those who
are engaged in the responsible duty of legislation. And of by quoting
the appropriate wotds of Blackstone that were ready to my hand in support
of my argument, I1aid myself open to the charge of having been gulty of
an act of “mfelicitous temerity,” I am not sorty for 1t, but sorry only for
those who have brought such a charge. If my mfelicitous tementy drives
me to protect any class of my fellow-subjects who may have no other advo-,
cate to plead their cause, and are about to be injured by attempts at class
legislation, ‘then all I'can say 1s, that I thank God for the quahty. Again
I say, at the risk of repeating myself, that the proposed Bill 18 not only
contrary to first principles, but to the whole tenor of modern lecxs]atxon.
I have before sad that 1t 15 of the same kind as the usury and sumptuary
laws, which the enlhightened legislatures of modern Europe have swept
from their statute books. This was once fantly denied, but the denial
cannot be maimntained. The result of the old usury laws was to prevent
money from recewving 1its proper value, and their object was to prohibit the
payment of mordinate interest; but 1t was at length found that they were
a very great inconvenience and they were abolished, and it came to be
understood that they had been a n.easure of great opptession, and had
actually mereased anstead of diminishing the amount of interest on money
lent , and so 1t wouldin time be with the present Bill if it were ever to become
law. Every one admuts that Act XX1I. of 1848 isa dead letter; and the
Honorable Mr. Jugonnath Sunkersett even goes further and says that
«Legislate as you may, you cannot prevent time-bargamns.” If the present
“Bill were passed it would soon be found that it would place such restrictions
on legitimate speculation that traders would find 1t necessary to evade its
provisions 1n order to trade at all. At present commussion agents take two
kinds of commission. There is the commussion del credere, which covers
all risks, and there 1s the ordinary commission which covers ordmnary risks.
It was found very convenient to have this distinction ; but if the proposed
Bill becomes law the shroff 1n all caseswill have to run extraordinary risks,
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and therefore to chargeenormous del credere commission to cover the risks,
whatever may be the character of the time-bargains, legitimate or otherwise.
For in every case the shroff will be the scape-goat either of the winner or
loser of the time-bargain, It will be vain to hope to keep up such a sys.
tem. “The attempt to do so can only be pronounced as Quixotic. It is
not to be suppoesed that the commumty at large will stand quietly by
while the Legislature s engaged in persecuting a particular class when the
commugity at large knows no evil. It 1s not to be wondered at that this
class should have recewved a large amount of abuse from another class,
There never have been successful merchants or bankers who have not
been abused as a class, but then the abuse has generally come from the
public. The case is now very different, and I hope, therefore, that 1f this
Counci] divides upon my motion, Honorable members will remember that.
we are asked to legislate, not on behalf of the public, who have no griev-
ance that require redressing at our hands, who have made no complaint
whatever, but that we are asked to defend one class of merchants fiom
another.

“ And we must remember too that all the evidence that has been
furnished to this Council has been that of persons i whose mterest the
present Bill was framed; that is, of persons who wished to avoid the
difficulties that were a part of their profession, and who will be said to be
jealous of the success that had crowned the efforts of others which may
interfere with their profits. I have been at some paims to supply the
want of information displayed in the Report of the Select Committee, and
to supplement that Report by some facts on which the Council may rely.
T am bappy to be able now toread to you some evidence on the other
side. » It has been given by a sagacious and experienced native servant of
Governmhent 1n the Revenue Department. I am delighted to call atten-
tion to the great powers of research shown in this evidence, and to the
efféctive manner m which the connection is tiaced between the legitimate
opgraﬁons of frade and those transactions about which the discussion has
been raised; “Thus we see m this evidence a soundness of yiew and a
cidré for the real principles of economical science, which I would strongly
recommend to the attention of my two Honorable fiiends epposite.

« It will be found moreover, that in the opinion of large classes the
exercige of.undue wfluence 1s by no means confined to the abused shroffs.
I had a ‘conversation with this native gentleman yesterday, and the
follo‘wing are the notes that I took down in wnting while he spoke :—

« Time-bargains immediately affect’ trade m a most important man-

ner, and this effect begins with the grower.

«Thus as soon 23 or even before the crop of cotton begins to appear,

the first buyer of cotton visits the land, He forms his notions
228 - .
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as to what the cotton will be worth on a*given distant date. bdo
does the grower.

« The first data are thus acquired for sales and time-bargans, the
latter forming a most importint and real trading feature insthe
former. To interfere therefore with the time-bargains will
interfere with the early arrangements made, with the grower, who
requires security agamst risk and mnst have ready money. By
means of an initiative time-bargain ‘before the crop is gathered,
the grower is able to grasp thé advantage of the market without
nsk.

«This is the more strongly shown by the fact that sales have been
made frequently by the ryot, even before the crop was sown, or
the land prepared. This occurs both to the wealthy landholdeg
and the poor ryot. .

« A true time-bargain is made by him, viz. on a given day to deliver
the cotton grown on his farm at a place, say Dhollera, for a given
sum. The time-bargain therefore depends on accidents of

. season, the due housing of the crop, the change of the prices.

«If the ryot performs his part of the contract the risk falls on the
buyer, the ryot having profited by the early circumstances of the
favourable marketst Thus the legitimate time-bargain is imme-
diately favourable to the improvement of the country.

«'Thus we have here had time-bargain the first.

¢« The second time-bargain will include dehivery at a distant place
from the local merchant, who we will say has gathered his cotton
together at Dhollera. He now makes time-bargain the second
with the merchant at Bombay, who must pay for the further risk
of delivery, travelling, fluctuation of price.

*“The bargain must be a speculative one, as its opex;ation extends oyer
several months. A price settled months before 'is to be gwen
on delwvery irrespectively of all chances or risks.:.

“ Here we have time- -bargam the second, all on account 6f the saifie-
parcels of cotton.

*The Bombay merchant then holds his cotton which is either on °
the journey or in his warehouse. He either exports hlmﬁelf or
makes time-bargains for delivery at certain dates to those en'ra
ed in the export trade, which he may consider most proﬁtable to
himself.

“The seller for delvery i such time-bargains 1s satisfied with cer-
tainty. The buyer takes the risk of nse or fall in the market.
Therefore, the grower and the small agent or petty intermediate
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merchant are guarded agamnst uncertanty, while the capitalist

runs the risk ;* but makes large profits according to his risk.
¢ All time-bargamns depend as regards frequency on the value and

extreme demand for commodities. At one time there were more

» time-bargains m opium, now, owing to cotton having become
so valuable, and owing to the fluctuation of price in Liverpool
and New York; cotton1s more a source of time-bargains than

. opium. But im facs time bargans take place in every description *
of commodity which miy seither be exported or imported. It is
absurd to say that time-bargains cause the prices of cotton to
rise. Prices depend on value as fixed by the distant markets
where the commodity 1s demanded.

« If time-bargamns are injurious to trade i cotton, how 1s it that
everywhere in the Presidency, the breadth of cotton us so ’
immensely mcreased, as for nstance 1n Kattywar where this year
three times the amount of cotton has been sown as compared
with last year.

“ The system of time-bargams 1s the machinery w'th which small

traders are able to meet the competition and enormous pressure

of the great capitalist. Owng to the high profits gamned m cot-
ton, every one wishes to have a share. The time-bargams make
the hittle people who deal m cotton t8 have.fair play. Without
them the great exporting capitalists would have it all their own
way, and would influence the market according to their own
ends. In considering this questron it 1s most important to dis-
criminate between the private mterests of the expecting merchant,
and those of the growers, the agents and the petty merchants,
«who carry on the local trade of supply.
¢ The latter complamn of the tremendous pressure put on them by the
expoxting, firms. The petty sellers have no correspondents m
England, and they are compelled to sell to the firms estabhished
m Bombay, and often at enormous loss. 'Thus 1t 15 known that
on'the same day, cotton of the same description bas béen sold by
two parties, by one for 13d. a pound, by the ogher for 19d. a
pound. It 1s to meet the pressure which causes such results,
, » and consequently loss, that time-bargains are of so much use.
* ¢+ The risk of awaiting the final results of sales at Liverpool 1s such
that the majority of people prefer to make their time.bargans
and so save themselves. . .

¢ We héar time-bargains abused, .but in fact every contract for
delivery at remote dates is a time-bargamn. Thus the Commus-
sariat makes a time-bargain when it gets a contractor to under-

=
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take to furnish produce which is not yet grown for a term of
years, and therefore to run all the risk'of the season. Ths 1s
clearly demonstrated in a time of high prices, when the con-
tractor either has to buy produce for the Commisariat to ,com-
plete his contract at a great loss to himself, or to pay-a heavy
fine to Government 1 compensatign for non-execution of
contract. .

«Jt is therefore1mpossible to do away with time-bargains such as
have been described, and Which enter into every sort of trade,
and it would be difficult if not impossible to discriminate
between such legitimate tume-bargains and those of a mainly
gambling chaiacter.

« The soucars are indeed alarmed, and expect the most serious inter-
ference in all operations of exchange if the Bill be passed. They
consider there will be no end to the attempts at fraud, and the
numberless vexatious suits which will be the consequence. The
business of the lawyer will be very much increased. If time-
bargains are abolished to prevent gambling, legitimate trade will
also be hindered. Ifthey are preventeg merely to stop operations
on account, the result will be that much cotton will be kept in
hand, not for the purpose of the market, but to represent trans.
actions which may and will cause the c.ofton to be delivered toa
dozen different parties on the same day.

¢« There is no doubt many purely gambling time.bargains take place,
but they cannot be separated from the legitimate ones.”

(Sir Wilham Mansfield accompamed the reading of this paper with
a running commentary, showing the urgent necessity of not trampling on
the ryot, and of not sacrificing the smaller traders to the power of the large
capitalists, and also drawing marked attention to the fears of the natwe
bankers as respects interference with'exchange, and the increase the
Bill will give to litigation instead of diminishing it as expected by “the
Judges.), -y

His Excellency continued-<I have given this evidence which I have
collected myself. Now I will read you some perfectly independent evi-
dence which strangely corroborates ithe opinion of the native gentleman in’
the Revenue Department, the more especially as the letter I *quote is
clearly the work of an enlightened British merchant. I allude to a letter
signed “ Alpha” which appeared in the Tumes of India of the 5th Septem-
ber, and I say that the coincidence is the more important, because it is
impossible that the gentleman whose opinion I have just g.ven can have
had any communication with Alpha” on the subject, while the points
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taken by the two authorities are different. I will only add that I have not
the shightest 1dea who * Alpha” 1s, but that he also has fairly tried to fill
up the lacuna of the Report of the Select Commuttee. His letter 1s as
follows -~ '

 To the Editor of the Tunes of India.

“8ir,— Although the Select Commuttee have not thought
proper to take into account the views and opinions of the natives,
I have had the curiosity to inquire of several of them what they
thought of the Bill. One was a wealthy and respectable Parsee
merchant I asked him what he thought of the Bill, he stated
he thought it decidedly bad and mischievous. He replied by
stating a case which apphed to tiansactions of his own, where
such a Bill would mteifere with what he considered legitimate
trade. On one occasion, being desirous to operate m cotton and
ship to Laverpool, he was deterred from domg so, thinking the
business too risky—too near gamblhing considerihg the immense
change in price that might take place before his cotton ariived,
but the thought struck him that he might reduce the nsk, the
gambhng element, by making use of trme-bargains. He reasoned
‘this way :—*¢ Cotton 1s so high now in Bombay, that a nse in
Liverpool is nét lkely to canse a more than corresponding fall
here. IfI enter into a time-bargamn here at the same time as 1
ship to Liverpool, I amlikely tosecure a profit by the transaction,
and if I don’t make a profit, my loss will not be overwhelming,
If anything happens to the Liverpool market, I lose on my ship-
ments, but if my reasoning, as shown above, 1s correct, I gan
somewhat more on my time-bargain. If', on the contrary, the
Liverpool market 1s higher when my cotton armves, 1 gamn on
my shipments and lose somewhat less on my time-bargams, but
if the sircar put down time-bargaming, I shall be compelled
either. to ship cotton with more risk than I am mclined to take,
or else to go out of the market altogether.” I said to-him then,
« But you might sell actual cotton for future delivery instead of
m the form of time-bargain,” to which he replfed, “ How can I
sell cotton for actual delivery at a certamn date unless I went
imnto the market at that date, and obtamned 1t first? and i, instead
of doing that, 1 agree to give the party to whom I sell, the
money necessary to do that himself, does 1t not come to the same
thm:g?” I could not deny his argument.

“ The second native I consulted was arich cotton dealer [
asked his opinion of the Bill He also highly disapproved of 1t

fle said, ** The sahib loq say that time-bargains make high prices,
23r
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I am a dealerin cotton ; how can I wish anything that makes high
prices done away with?” But I said, * irrespective of that, can
you show that trade would be interfered with by suppressing
time-bargains 7’ “Tiuly yes,” he rephed, * take my qwn case.
I have plenty cotton up-country, bought at a high price, but
which cannot get to Bombay till after the rains. I cannot afford to
take the risk of what may happen in the market during six months
on my own head, and I sell cotton 1n a time-bargain for November,
thus securing the profit now ruling and lessening my nsk.”
« But,” said I, * could you not gain the same end by selling a
part of your cotton to arrive for actual shipment, supposing time-
-bargains were done away with 7” To which he replied, *The
sahib must be laughing at me. How can I get as much money for
my cotton in that way? The bales come here in the end of
October, and if I was obliged to sell them to an actual shipper
to England, he could only give me such a price as he could afford,
taking 1nto account the chance of the American war ending before
the cotton was sold in Liverpool, say next March ; whereas a time-
bargain could give me such a price as he could afford, taking into
account the chance of the war ending before November, the due
date of the contract. The samb must see that by the latter plan
1 would get a much better price, and thus I protect myself
against heavy loss, for if, when my cotton arrives, the price is
higher than when I sold, I have to pay a balance to the party I
sold to, but I have the benefit 1n the increased value of my cotton
when it comes to market; but if the price 1s lower, then the
balance handed to me by the party I sold to, indemnifies me for
the fall in value of my cotton. For this reason, sahib, I think
that if the Government do away with time-bargains, they will
interfere with my trade. I do not enter into time-bargains for the
purpose of gambling, but in order to reduce the risk there is in
trading in cotton at present.”

“ The third and last native I consulted, was an intelligent,
highly-educated native engaged in the export trade. His opinion
also was unfavourable to the Bill. He said, “No doubt if time-
bargains were abolished, I and others who ship cotton would get it
on better terms, —atleastsolong as the realtendency of the market is -
upwards; but I do not think 1t fair to the producer and dealer in
cotton that Government should step in, and deprive them by law of
one-half of their customers, thus compelling them to sell the other
half on their own terms. If time-bargains are suppressed, as the
Government appear to desire, it is virtually a suppression of all
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trade 1n cotton which has not for its uvltimate object the shipment
of cotton to England. No man can then buy cotton 1n Bombay
on speculation with the purpose of selling 1t again, without the
nidiculous restmiction that he is to go through the trouble and
expense of recerving and re-dehvering the cotton  If he compro-
mises the transaction by receiving, or paying, the difference, he has
saved the expense and trouble, but Government says he 15 to have
no security that his bargain shall be carried out. For 1s not this
exactly descriptive of a time-bargain? Now there are a great many
people desirous to trade in cotton when such profits are going, but
not speculative to risk a venture 1n the article when the risk has
to endure till the cotton 1s sold in Liverpool, but who are willing
to buy cotton in Bombay for re-sale at a certain fixed date not so
far off. But as there is no consumption 1n Bombay, such transac-
tions must be speculative,—that is, the purchase must be intended
to be re-sold, and 1if the buyer and seller agree to save the expense
of delivery and re-delivery by paymng over the balance n cash,
why should the Government step 1 to prevent them? Such a
transaction comes clearly within the limats of trade, and falls clearly
beyond the hmuts of State interference If Government makes
such compromisesillegal, it must make all compromises in mercan-
tile transactions 1llegal also, which would lead to a pretty state of
things.” What could I say 1n reply ?

1 have thus endeavoured to supplement to a certain extent
the Committee’s Report, by giving a glimpse at native 1deas of the
Bill. Ithink it must be admitted there 1s some reason in what they
urge, and some proof that time-bargams are not pure gambling.

* In conclusion, let me beg of the members of the Legislative
Council to lay to heart the remarks of Loid Palmerston, who ought
to know something about these matters, when aiguing the other
day against Government interference with tenant nght i Ireland
—a question certainly less directly connected with trade than time-
bargains in produce in Bombay. He says, “ How can the'Govern-
ment increase and promote the prosperity of a country? Not by
forcible legislation—mot by interfering in the transactions of men.
The object of Government ought to be to remove obstacles, to
remove freedom from industry, to give security to ife and propeity,
to leave buyer and seller, the hirer and letter to settle their own bar-
gains, unshackled by law and uninterfered with by the Executive.”
'These remarks were loudly applauded by the British Senate ; they are

golden words and singularly appropriate to the case of the threatened
Bill. ALPHA.”
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Now this evidence is particularly valuable, for « Alpha,” whois evidently
possessed of great practical knowledge, admits that certain time-bargams
me gambling transactions. The Honorable gentleman who is so fond of
racing analogies will admut that both as described by the native evidence
and by that of the Dritish merchant, these bargains come under the designation
of “a hedge” They are continually used to correct the excessive risks caused
by extraordinary fluctuations of the market, and the very gambling character
of the legitimate trade  Thus letter and the conversation I had with my friend
confirm me m the idea which I have all along entertained, that if time-
bargains were abolished it would be only the great export firms that would
be benefitted  There 1s alzo a fear that many of the poot cultivators in the
mtertor would be ruined, or at all events termbly cmppled, if the proposed
Bill were to become the law of the land, and rigorously enforced. I think
morcover that after what it bas now heard, the Council will fecl satisfied that
more evidence on both sides 1s required before fresh legislation would be
justifiable  The evidence already given to the Council by the promoters
of the Bill, 1s, as I have before remarked, of an enunently unsatisfactory
character.  We have been told for instance that Mr.Kelly’s letter disclosed
an alarming state of things. DBut what does this letter disclose? why that
at one of the fixed tumes mentioned in the agrecment eigned by the 6Q shroffs,
Mr Kelly 1ssued a large number of notices. Mr Kelly’s notices were evi-
dently not normal but exceptional, because of the price of cotton having been
declared by the shroffs to be lower than could be justified by the state of the
mairket at a paiticular date  He does not issne that same number of notices
every day, but he 1ssues them once and only at the suit of the interested
parties to meet a most unusual contingency; and therefore it is perfectly
absurd to put, forward this letter, as being in any way an index as to the
real state of the case mn regard to the frequency of time-bargains, The
amgument based on Mr Kelly’s letter 1s illusory and leads to an erroneous
conclusion, and no opinions given on the faith of his letter can hold water
for an nstant  Again, it 1s very generally said in native society, that it 1s
strange that English merchants only have been asked their opinion abdut
tame-bargains. This is said freely in the native press, and I have been
reminded of it by native gentlemen. § ask, whether to an outsider the fact
that only Englishmen have been consulted 1s not calculated: to bear the ap-
pearance which it undoubtedly does to many of the members of the native
society. There 1s all the more reasons therefore why my amendment should
be adopted by the Counal; for I would appeal to the Counal as compo-ed
of English gentlemen and native gentlemen of the highest honour, whether it
18 not demanded by common justice that the shroffs should be allowed to
speak, if only 1n their own defence. But now to recur to another point
1 have been taunted over and over again both here and elsewhere, and
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again today, by the Honorable gentleman with inconsistency, because I
have not moved for the repeal of Act XXI. of 1848. But the persons who
asscrt that I have been inconsistent, are those who have failed in their
ownearguments. There 1s no device more common in rhetoric than to charge
an antagonist with inconsistency for not following some course of action which
was really quite independent of the point at 1ssue, for not doing something
which 1s quite foreign to his purppse. Iam ngkt in calling the taunt that
has been used a mere rhetorical device. But the muschief attached to such
assertions is that while they can be easily met by the person who 1s attack-
ed, the public, which has not time to weigh arguments, sometimes allows
1tself to beheve that there is some truth in the assertions so repeatedly brought
forward. These assertions are accordingly repeated as they have beenrepeated
m the present instance usque ad nauseam. 1 think 1t only nght therefore to
mantain that whatever may be the opinions of Judges and other persons as to
the necessity of rendenng Act XXI of 1848 an effective Act, I have a perfect
nght to declare my own opinion with respect to this Bill actually before us
without any regard to that which it 1s said to amend. What have I to do
with’ Act XXI. of 18487 Itis a piece of old lumber, a corpse. “Is it a
corpse set up for show, galvanized at times to go?’ The Act XXI has
doubtless failed in 1ts object. It 18 defunct. Therefore it is a fallacy to
say that this new Bill 1s to supplement what is really a dead thing

“The Bill 1s1n fact an entirely new measure contaiming a principle
new and strange to Act XXI. That principle, as Sir Joseph Arnould says,
sanctions a double immorahty. I say, therefore, it 1s entirely vain to refer
me to Act XXI. when my business is to defeat the Bull before the Council
on account of its unusual and mischievous character. I am not to be fright-
tened out of my resolve by all the mere opimons that may be marshalled
agamnst me. And besides, howam I to know that the opinions of the
Judges of the High Court are really agamst me after all? Mr Justice
Couch is very guarded in what he says. Sir Joseh Arnould may almost be
said to be on my side of the argument; and from the silence of Sir Mathew
Sausse, | am entitled to presume, that although he thinks legislation neces-
sary, he has not spoken out, because he really disapproves of the Bull as 1t
stands 'We certamnly have a nght to know the opinion of the Honorable
Chief Justice on that part of the Bill objected to by Sir Joseph Arnould.
The Hoporable Mr. Anderson gave us many quotations from judgments
delhivered in various Courts of law 1n favour of his view of the present ques-
tion. But I can also refer to the Bench of the late Supreme Court of
Bombay, which lays down very positively that the practice of entermg nto
time-bargains is sanctioned according to Hindoo Law

“This opinion was recorded by the late Supreme Court so lately as

1862. It is surely too much to expect that Hindoos, whose present system
24r»
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and habuts date from a period older by several centuries than the Christian
era, n fact the most conservative of nations, will suddenly change their
old practice in regard to time-bargains, when their own law, which they
beheve to have a divine origin, did not discourage such contracts. .

« Now, this opinion of the late Supreme Court that 1 have alluded to,
shows very clearly that the practices with which we have rashly attempted
to intermeddle, are part and parcel of the habits of the people, of a people
too that has shown itself to be the most conservative on the face of the globe.
We should surely pause before we destroy at one blow a system that has
flourished, and with profit too to the poorer classes, for the last 2,000 years.
The very failure of Act XXI. of 1848 shows us that fresh legislation in the
same direction will do no good We should look at the present question
as legislators, not as lawyers We should attempt before arriving at any
conclusion to grasp all the circumstances that should influence our decision.
It is not sufficient to consider whether that Act XXI. can be rendered effec-
tive. But will it do any good, not to one class, but to the whole community,
to be affected by the new law, which 13 meant to infuse a new vitality into
Act XXT ? I am convinced that if Mr. Westropp had been brought up and
lately acting as an admnistrator and not asalawyer, he would not have made
the mistake of attempting to pass the present measure So convinced am I
of his thorough and searching impartiahty, that I feel sure that if he could
have had the information which would have enabled him to take a more
extended view of the whole question, 1f he could have seen the other side of
the shield, he would not have been so zealous in the matter as he has been.
As a lawyer he had been biought into contact not only with the worst side
of human nature, but with the immediate effects of certain gambling trans-
actions He has exaggerated 1deas in consequence of the iniquity of the
shroff, and he did what seemed to him his best to root out thisinquity. But*
had he enjoyed a wider field of view, he would have learned to look on
the question 1n a more hiberal spint He would have seen how injuriously
s Bill would affect the poor ryots in the Mofussil, who have no one to speak
for them: and his love of justice and fair dealing are so genuine
and deep-seated in s nature, that it is not to be doubted that he would
never have introduced this unhappy measure. But to turn to another
matter The Honorable Mr. Anderson has thonght fit to defend himself
to-day, with regard to the possible influence of the Piess on lum., But it
was quite unnecessary for him either to defend himself or the honorable
service to which he belongs in such a particular. I trust that I have
in nothing thaj 1 have said allowed any personal considerations to have
weight with rae.  What I have sincerely wished to do has been to give my
help ta every proposal that is fitted either to improve the morals or protect
the Liberties of my fellow-subjects, and to resist measures, which, hke the
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one before us, have a contrary tendency. I must say that I was startled
when I was charged with stating what was not the case when I said
that the preéent Bill was at variance with the course of modern legislation.
The Honorable Mr Anderson’s argument was that a similar measure was
passed by the Brntish Parhamentin a.p. 1845,and that too by a Parhament
which had shown 1itself in the years a p. 1844 and 1846 to be a very hberal
Pailiament, and by no means behind the spint of the age. But the Councit
must remember that 1 1846 the parties ;n England underwent a great
change under the guidance of Sir Robert Peel, in short, conversion Because
the Parhament of 1846 was a converted Parhament, it was not to be concluded
that that Parhament did not act under pressure. ‘lhere is no doubt that
the great change in our 1deas, on all subjects connected with liberal measures
in respect of trade and so foith, have taken place since then Much of the
old leaven remained and had to be got rid of  As for 1nstance, we saw 1n
the opposition made by the shipping 1nterest, headed by Mr Lindsay, to the
repe.al of the navigation laws. As a matter of fact the English measure of
the 7th and 8th Victoria belonged altogether to the old law, and I will con-
tent myself with simply stating this as a fact, and will not further reply ta
the taunts which have been levelled at me for reminding my opponents that
they had the political economists against them. I will only say this, that
if such a measure as the present 1s contrary .to the doctrme of the political
economists, when it is viewed only in such a hght as may have been
furmshed them by the state of society at home, what would 1t be 1f viewed
from the point of Indian society. We all know that in Pars, or in London,
or m New York, a man’s actions are shrouded by the very erowd in which
he hves. He may do anything he likes He may gamble up to the very
roots of his hair, and no one know anything about it But here, on the
* contrary, things aie very different. Men hve inr glass cases. We all of us
kuow more or less what our neighbours are about. Now, I should like to
know 1n this matter of time-bargains, who 1s gwltless? Who 1s guiltless
of going beyond the legitimate operations of trade, as 1t 1s called ? Where
are you to define trade and gambling in these days of banks and shares, of
old land companies and new land companies, of speculations of all sorts i
which we see great fortunes made 1n a very short time ? Who 1s there that
resists the temptation ?

“d ask, when the Siren time-bargain trips along the Stock Exchange 1n
her erinohne with its hoops of gold, and festooued with bank-notes, who 18
there that resists her charms and forbids himself from all dalhance ? I ask,
who is guiltless in this matter, who 1s able to throw a stone at his neighbour,
who 15 there that has not a beam 1n his own eye when he ties to take out the
mote from another’s? Who is there that 1f precluded by position from enter-
Ing into the speculations does not feel his mouth water and wish that he too
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also had the opportumty ! 1 say, Sir, that it is 1mpossible to stop short at
cotton and opium ; you cannot legislate against a small class, and 1t would -
be the helgﬁt of injustice to overlook the general consideration, and to direct
your legislation against a small section of those who conduct trade opera-
tions.. | will notice one olf]ec’cion which has always appeared to me ludi-
crous in the extreme; still it may have weight with poitions of the pubhe,
and as 1t was referred to by my Honorable friend Mr. Frere, it is well not to
pass 1t by. Thus I have read not without a smile in several prints, that
time-bargains ought to be put down, because they add much to the business
of the Courts, and that the Judges ought to be saved from the trouble
caused by the additional suits which are so added to the file; in short that
therr convenence should he ¢onsulted in this matter.

* Now supposing that the proposed Bill would give the Judges less to
do, a by nomeans ascertained fact, I would ask, 1s that any business of ours?
What have we to do with reducing the files of the High Court? No man
has a greater respect than I have for the lessons which flow from the lips of
the Judges I have before said that I consider the temple of Justice to be in
the largest sense the great hall of education for the people. It is for the
Judges by theiwr judgments to teach the people what is righteous, and 1t 18
again their duty to enforce that teaching by punishing crime when it 1s
brought before them It 18 not for the legislature to relieve the Judges of
this duty I must say, whenever I have seen the ludicrous statement I have
noticed, I have been forcibly reminded of a passage in one of Congreve’s
plays, in which Millamant disposes of her lovers. She says: ¢ Dear me,
what are lovers? when we use them up, we make more.” And so I say,
when we use up our Judges, let us make more. If the number of existing
Judges does not suffice for the work of the High Court, let us make more
Judges, but do not let us seek artificially to reduce their work 1 would not
close my remarks without again referring to the surprise which was onginally
effected by this Bill, and to the absolute necessity of not commtting ourselves
to legislation, when we are without a sufficiency of facts on which to ground
1t, and of not admitting a principle which 1s contrary to our notions of honesty.

“ Thus my Honorable friend himself, Mr Anderson, evidently doubts
the propriety of admitting that principle.

“He was obliged to apply all the strength of his subtle aud powerful
intellect to break down the objections he felt. Let me recommend the Ho-
norable gentleman, when referring agam to this question, to recollect the
lessons of morality he learned 1 lus childhood. I therefore call on the
members of the Council to put away the notion of class legislation and to
vote with me on my amendment, and to recollect that this 13 not merely
d question of stopping gambling on an Exchange, but that 1tis one in which
15 concerned the welfare of the poor as well asthe wealthy , 1t is one in which
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are concerned the development and expansion of the country at large, and it
18 one in which an undue interference has been attempted with laws and
customs which are 2000 years old.

* The Presioent said that it had not originally been lis intention to
take part in the debate on His Excellency Sir Willam Mansfield’s motion ;
but he thought he should now do good service to the Council 1f he recalled
to their recollection the exact position in which they stood in regard to Mr.
Westropp’s Bill. In the first place he must remind them that the Bill was
nota Government Bill. It wasintroduced by their late colleague, Mr, Wes-
tropp, as a Bill which his experience at the Bar showed was necessary to
enable the Courts of Justice to carry out the existng law. It had been
doubted during the course of the debate whether the Chief Justice was in
favour of the proposed Bill ornot. He (the President) had good reason to
believe that the Chief Justice considered the subject of the Bill to be one
which called for the careful attention of the Legislature ; they had before them
proof that the other Judges on the Original side of the High Court held simi-
lar views. While on this point, he (the President) must remark with refer-
ence to what had fallen from the Honorable members who opposed the Bill,
that in taking this view the Honorable Judges could have no other object
than to prevent the time of Courts of Justice being taken up in deciding the
disputes of gamblers. It was also patent to the Council that several of the
more influential members of the mercantile community, ncluding four
members of that Council, were in favour of some legislation on the subject,
though they were not agreed as to the form which such legislation should take
There could then be no doubt that the subject came before them, recom-
mended to their consideration by the highest judicial and mercantile
authorities in the country, Whether the Bill before them was such a
measure as the exigencies of the case required was of course quite a different
question, His Excellency Sir William Mansfield apparenily denied the
gambhing character of time-bargains, still he (the President) thought there
could be Lttle doubt that the practice of entering into time-bargains wasa
gambling practice and not legitimate trading.

(Here Sir Willam Mansfield nterrupted His Excellency and intimated
that he must have been misunderstood ; that the point he took was, that
1n practice it was quite impossible to separate the legitimate and necessary
operations of trade from the gambling transactions.)

There could be no doubt from all that they had heard that Act XXI.
of 1848 had been evaded It had been objected to Mr. Westropp’s Bill
that while it purported to carry out Act XXI., it nowhere defined what
a wagening contract was. But courts of law rarely found apy practical

difficulty in deciding what was a gambling transaction and what legitimate
25p L]
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trading. There wasalways this broad distinction between them, that whereas
gambling transactions always excluded as far as possible all exercise of
judgment or skill as able to control the event—1t was the object of legitimate
trading to obwiate as far as possible the operation of mere chance, andeto
make the event of the transaction depend on the skill and judgment of
the trader. Of course doubtful cases imght arise, but there was this broad
practical difference which it was never very difficult to recognize, and there
could be no fear that such a Bill as was before them would interfere with
legitimate trade. As to the cases dwelt on by His Excellency the Comman-
der-in-Chief in the notes he had read them of his conversation with a
native gentleman, 1t was sufficient to say the transactions described were not
time-bargains and none of them could be 1n any way affected by this Bill.
Then again it had been said that the Bill was opposed to the spirit of modern
legislation. Now, after all that they heard today and on former occasions,
he could not concur in this objection. If the Bill had enacted pains and
penalties aganst gambling, it would perhaps have been opposed to the spint
of modern legislation, but 1t carefully avoided the enactment of all penalties.
It said to the time-bargainers on behalf of the courts of Iaw *“we do not
interfere with your bets or your bargains; but do not occupy our time in
enforcing what seem to the court to be 1mmoral transactions.”

This was the principle of the Bill as it affected the courts of law. It
was a mistake therefore to say that the Bill was of the same character as
the usury and sumptuary laws. But though he approved of the principle
of the Bill, he thought that His Excellency Sir William Mansfield had
shown very satisfactorily that the information they possessed was not sufhi-
cient to jastify legislation at the present moment. If the measure had
been a Government measure, he (the President) would certainly have asked
for more evidence 1n regard to it before sanctiomng its introduction into the
Council. And he would now put it to His Excellency Sir William Mans-
field, whether it would not be better to adjourn the discussion until more
evidence could be adduced, rather than shelve the Bill for the present, at

least by moving the amendment in the form in which His Excellency
had moved 1t.

His Excellency Sir WiLLiam MawsrieLp said that he had no objection
to the amendment being altered in any manner which might appear most
appropriate to His Excellency the President. Sir William Mansfield added
that he hoped that nothing that he had said in regard to the Judges of the

High Court would be understood as implying that he did not entertain the
highest respect for them

The Honorable Mr. Frere said that he trusted 1t was unnecessary for
him to disclaim any intention of speaking with disrespect of the Judges of
P
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the High Court. He had himself been too many years on the Bench for
1t to be supposed that he could entertain anything but respect for the
Judges.

“The question was then put that the consideration of the Report of the
Select Committee on the Bill to amend Act XXI. of 1848 be adjourned to
the next meeting after 15th October 1863.

Carried

»

The PresipEnt said that it was desirable that the consideration of
the Rules for regulating the conduct of business at Meetings of the Council
should be adjourned until the Rules as amended by the Select Committee
had been a longer time 1n the hands of the Honorable members.

This was agreed to, and the Under Secretary was also directed to have
the old Rules and the revised Rules printed side by side, so that the modi-
fications recommended by the Select Committee might be apparent at a
glance.

The Honorable Mr. FrrRi in moving the first reading of the Bullfor
the Relief of Insolvent Debtors, said :—

“An Act for the Relief of Insolvent Debtors is a subject which has
engaged my attention for many years. When Zilla Judge at Dharwar about
1847, I brought the subject to the notice of the Judicial Commissioner.
Subsequently, when Judge at Surat in 1852, I had an opportumty of urging
it upon the Judges of the Sudder Adawlut; but no action was taken in the
matter until 1857, when I was myself one of the Judges of the Sudder Adaw-
lut, and 1n 1860, after 1 had left the Court, the subject was brought to
the notice of Government, who, in May 1861, asked the Judges to frame a
draft Act to carry out their views.

The Judges however said that with every desiretoassistin carrying outa
measure so much needed, the difficulties to be encountered in framing an Act
50 as to adapt 1t to the circumstances of this country were so great, that they
suggested the task should be undertaken by the Legislative Council.

1t is much to be regretted that we had not the assistance of the Judges
of the Sudder Adawlut, who are of all people the most conversant with the
wants of both debtors and creditors, in drawing out the Act, but as that
was not procurable, Government in July 1862, understanding that no Buill
for the Relief of Insolvent Debtors would be introduced into the Council of
the Governor General for making laws, drafted one founded on the Act for
Relief of Insolvent Debtors in Ireland 11 and 12 Vie, chap 21, and forwarded
it for the cnticisms of the J udges of the Supreme Court, and the Sudder

Adawlut, the Revenue Commissioners, and J udges of Surat, Tanna, Poona,
and Ahmednuggur.

Question  put
that the considera-
tion of the Report

be adjourned to i

the unext meetmg
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1863

Consideration of
the Rules of the
Counail adjourned
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the Bill for the
Relef of Insolvent
Debtors.
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« The draft was generally objected to as being too close a copy of the
Act of Parliament, too verbose, and containing phraseology unknown in the
Acts of the Indian Governments, and containing clauses which were objec-
tionable. Imneed not detail the provisions of the first draft, nor poirft out
wherein 1t differed from the present; suffice it to say, that the Dill was
re-drafted into the form in which 1t is now presented to the Council. This
draft has also.been referred for the criticism of the Commissioner in Sind,
the Revenue Commissioners, the Honorable Mr. Justice Forbes, and Mr.
Justice Newton, Messrs. Moroba Canobaz Gopal Hurree, and Trimulrao
Venktesh ; all of whom generally approve of it, but most of them have offered
very valuable remarks, which I shall note hereafter, and many of which will
require to be considered by the Select Commuttee, if this Bill be read a first
time and referred to a Select Committee.

“ The Act will certainly give relief to those debtors who, having render-
ed themselves liable for what we consider usurious interest, find the burden of
their debts overwhelming, and are prepared to make the most just and equi-
table arrangement in their power with their creditors, such as a ryot I lately
heard of, who originally borrowed Rs. 9 and was sued ona bond for
Rs. 49-8-0, being the equivalent of 9 maunds of Bajeree principal and 1
candy and 13 maunds interest, at 9 pylees for the rupee. Or another who
passed a bond covenanting to pay interest at Rs. 1531 per cent. per annum
But these men eertainly will not be entitled to relief merely because the
1mterest they agree to pay was nsurious. The creditor no doubt ran great
nsk in lending the money, and he has a right to insure himself against it ;
and a fraudulentdebtor, or one who, knowing his inability to pay, shall have
meurred debts, will be made to suffer for it ; but relief will be granted, and
the Actis intended more particularly to a'pply to the unfortunate trader, who
by unforeseen circumstances must fail in his engagements ; and to the cre-
ditors of an unprincipled debtor who suppresses or alienates his property
with a view to defraud his creditors  So that the Dull, it 1s hoped, will be a
benefit to creditors as well as debtors. .

* The Actas a rehief to debtors accordingly provides (Section X1V.)
that any person who has resided mn the district 6 months and is unable to
pay his debts, or any person in gaol on civil Lability may petition for relief.
While the creditor also who has obtained a decree against and imprisoned
his debtor, provided be does not pay or adjust his debt within three weeks,
may petition that lus debtor be declared an insolvent and the Act be
enforced against him. As may also the creditors of those who leave the
junsdiction of the court or their usual place of business or abode with the
intent of defrauding their creditors, or with that design fraudulently transfer
their estate or suffer it to be taken in execution or appropriated.

“It is proposed to give the court power to remaud an Insolvent to



101

prison as well as to discharge him, and penal clauses are mtioduced (XLVII
and XLVIIL') for the pumshment of Insolvents fraudulently concealing or
destroying documents, and of those who have fiaudulently or maliciously
contgacted debts, which will, I hope, secure punishment over taking all who
attempt to obtain the benefit of the Act for fraudulent purposes. It 1s pos-
sible that 1n Committee it might appear that Section 421 of the Penal Code’
already provides the penalty contemplated in Section XLVII. If that be
the case 1t might be necessary to make some modification 1n that Section,
though I confess I do not see how 1t could be conveniently arranged that an
offence proved before one tribunal, the Insolvent Court, should be pumished
by another, the Criminal Court,

“The machinery by which the Act 1s to be worked consists as 1n Eng-
land of Judges or Commissioners and Official and other Assignees, the Dis-
trict Courts being the Insolvent Court, and 1f further rules are required, the
High Court have power to prescribe them, provided they are not opposed to
the provisions of the Act

“So much for the general outhne of the Bill With regard to the
details, 1t has been suggested that the District Judge should not necessarily
be the Judge of the Insolvent Court. :

“That if the Actis extended to Sind, that the Commuissioner should
have the power of prescribing rules for its procedure, as it 1s proposed the
High Court should have elsewhere.

“ That Official Assignees, instead of being appainted by Government,
should be appointed by the Judge, and dismissed only with the sanction of
Government

“ It has been suggested thgt six months residence in the district is
not sufficiently long to entitle a person to claim the benefit of the Act. That
the proceedings of the Court should be on stamped paper That the Court
should not be left to allow an unlmited time for filng the Petitioner’s
' Schedule; and that a declaration should be added to Section XV that an
Insolvent making a false averment is hable to punishment.

* ¢ That Rupees 300 as the Limit of the value of wearmng apparel,
working tools, and other necessaties of Petitioner and s family which aie
reserved to them, is too ligh, and that Rupees 50 worth would be sufficient,
and that Rupees 500 1s too large a debt for a wan to owe to make his
leaving the district, to defraud his creditors the lowest act of Bankruptey

“ It is objected agamnst Section XXIX. that making a pension liable for
debts is opposed to Act VI. of 1849, which exempts pensions from seizure
by force of Law, and that in Section XLIV (which I think will require
alteration in other parts) Rupees 5 should not be fixed as the maximum

amount of subsistence, but that there should be a shding scale.
26 e



102

« It has also been suggested in Section XLVIII. to exempt from their
discharge debtors who had borrowed money with which to pay fines inflicted
on them by a Criminal Court. By paying that fine the Insolvent escaped
imprisonment, and I am inchned to think that the provision would Jbea
good one.

“ Objections have been rased to the provisoin Section LXV in allowing
the Judge of the Insolvent Court to direct a decree to be passed against the
Insolvent in any Civil Court in the district, and that it would be better,
one thinks, that the Judge shoald pass the decree himself, and another that
he should direct the Assignee to file a suit rather than direct a Court, which
might be the Small Cause Court, over which he has no jurisdiction, to pass a
decree. I prefer the clause as 1t stands.

“ Besides those which I have enumerated, other minor objections and
suggestions of less material import have been urged on which I shall not
dwell further than merely mention them, though I must express my thanks
to all who, by giving their opinions and suggestions, have assisted me in
mtroducing this Bill

¢ It 1s suggested that a person who has taken the benefit of the Act
should not be allowed to avail himself of 1t again for five years, except under
particular circumstances. That the Schedule should he sworn to in open
Court Thelast clause of the Bill declaring all Regulations and Acts incon-
sistent with this Act to be repealed, has been objected to as a loose style of
legislation  The objection is supported as we all know by the Lord Chan-
cellor in his late famous speech upon the revision of the Criminal Law in
England. But the clause may be supported as most comprehensive, though
I should be obhiged to any one who would point out all the parts of Acts
and Regulations which, as inconsistent with this Bill, require to be repealed.

“That notice in the Government Gazette does not give sufficient
pubhaity

“ That Schedule F which refers to a * trader,” is inconsistent with the
test of the Act .

“ That property “in expectancy * 1s hikely to give rise to question and
difficulty. *

“These, and whether the interpretatioun of time in the interpretation
clause, and others which I need not enumerate, are all subjects which must
engage the attention of the Belect Commuttee .

I must not however conclude without drawing yourattention to Section
LXVIL, which provides that no person shall be liable for the debts of his
parents and others to a- greater extent than the property he inherits. This
clause 1s particularly aimed at a provision of Hindoo Law, which makes a
man responsible for his father’s debts with interest, and his grandfather’s
without, though he may not have nherited asous from either. The Judges
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of t'he Supreme Court, when the first draft was submitted to them, approved
of this enactment as just 1n principle, but the then Judges of the Sudder
doubted whether these provisions pertained to an Insolvent Law, and sug-
gestgd that the Legislature should consider well before passing an enact-
ment which would so greatly affect the money-lenders,

“ I have no doubt but that you will consider well before you pass
this Section, but I am happy to think that Mr Justice Forbes and Mr
Justice Newton, who have been Judges of the Sudder, approve of this draft,
and Mr Justice Newton has pointed out that 1n Madras 1t has been held
that even under Hindoo Law a Hindoo son 18 only by law hable for his
father’s debts to the amount of the assets, the obligation to pay all, debts
with interest being, 1 the opinion of the Sudder at Madras, as 1t was 1 Sir
William Jones and Sir Edward Colebrooke’s opmmions, a religious and
moral and not a civil obligation, and therefore one that Courts of Law
canpot enforce 'Without the weight of these great names the ruling
appears to me so just that T have no hesitation in recommending the pro-
posed Section for adoption.

‘It probably may, as the late Sudder Court suggested, seriously affect
money-lenders, but when 1t 15 so clear that only a sentimental obligation
can rest upon a son to pay his father’s debts to a greater extent than the
assets he received from him, and that the son 1n many cases detived no advan-
tage from the debts s father incurred, though I have no wish to injure
but rather hope to benefit the fair trader, 1 feel no compunction mn suggest-
g that no son should be hampered by his father’s debts, and that the son
who has become so should be able 1o free himself from them, and I should
be glad to think that no person seeking the benefit of this Act had a
worse claim to relief than a sen from so much of his father’s debts as
exceeded the patrimony he mhented

¢ It has been suggested by Mr Moroba Canoba that as by Hindoo Law
a man marrying a widow 1s hable for all her former husband’s debts, the
provisions of Section LXVIIL should be extended to him I do not feel
quite so certain upon this point  Re-marnages are, 1 know, common among
some of the Hindoos, and I-was myself obliged to give a decree against
the husband of a woman for her fomer husband’s debts, but marrying a
widow is not so natural a comcidence 1n a Hindoo’s Life as mhenting s
father’s property or debts. The question however may engage the attention
of the Committee and the Council

« With these remarks I will move that the Bill be now read a first time ”

The question was put that the Bill for the Relief of Insolvent Debtors
n the Presidency of Bombay, and for amending certain pomnts in the Law
of Debtor and Creditor, be read a first time.

Carried

Bill for the Re-
lLef of Insolvent
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first tie
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Bill refeired to The Honorable M. Frere moved that the Bill be referred to a Select
aSelect Commuttee,
Commttee consisting of—

The Honorable the Apvocate GENERAL,
The Honorable Mr. Scorr,
The Honorable Mr JuGOoNNATH SUNKERSETT,

The Honorable Mr. Premanuar HemanmaL

And the Mover, with orders to report at the first sitting of Council after
. the 12th January next The object in naming so distant a day being to
obtan as much consideration as possible for the measure by those whom
it 1 more Likely to affect than the members of that Council.
The Motion was put and carried.

His Excellency Sir WirLiam Mansrierp said that he would not now
ask leave to move the * Resolutions of which he had given notice, as the con-
sideration of the Rules for the conduct of business at meetings of the
Council had been adjourned. He proposed however to move these Resolu-
tions when the Report of the Select Committee on the Rules came on for
consideration. Indeed, he was sorry that the subject of the Resolutions had
not occurred to him before, when the Report was prepared, as in such cage
he would, af not objected to by the other mémbers of that Committee, have
mncluded the matter in that Report.

The PresipenT adjourned the Council to Saturday the 19th September
1863, at 3 r.M.

By order of His Excellency the Governor in Council,

H, BIRDWOOD,
Under Secretary to Government.

Poona, 21st September 1863.

* * Nore —The Resolutions of which notice had been given had reference to the employment
of a short-hand writer to report the Proceedings of the Council
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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

Abstract of the Proceedings of the Council of the Governor
of Bombay, assembled for the purpose of making Laws and Regu-
lations under the Provisions of the Act of Parliament, 24 and 25
Victoria, Chapter 67. )

The Council met at Poona, on Saturday the 19th September 1863.
PRESENT .—

His Excellency Sir H. B. E. Frerg, K.C.B., Governor of Bombay,
Presiding.

His Excellency Sir W. R. Maxsrierp, K.C.B,,
The Honorable Mr. W. E. Frerg,

The Honorable Mr. J. D. InveRArRITY,

The Honorable Mr. H. L. AxpErson,

The Honorable Mr. JUGONNATH SUNKERSETT,
The Honorable Mr. PreEmanrar HemasnaAs,
The Honorable Mr. A. D. Roeertson.

‘The Council proceeded to consider the Report of the Select Commuttee
appointed to revise the Rules for regulating the conduct of business at
Meetings of the Council, held for the purpose of making Laws and Regula-
tions under the provisions of the Statute 24 and 25 Victoria, Chapter 67

The Unper-Secrerary read the Rules as amended by the Select
Committee on the 28th August 1863, and finally submitted with their
Report on the 3rd September 1863.

The PresipeNT suggested that 1n line 13 of Rule 1 the words * under
his authority” be inserted between the words *done” and *“by.” The
Rule would then provide that whatever was done by an Under-Secretary or
Assistant Secretary would be done under the authority of the Secretary.
The effect would be that there would be one person only responsible for
all acts done by the Ministerial Officer of the Council. And it appeared
desirable that respousibility should be fixed in this manner on some one
person, and that the possibility should be prevented of the Under-Secretary
giving an order on any subject at variance with any order given by the

Secretary.
27 e
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The Honorable Mr. Frerk observed that the Secretary already acted
under authority delegated to him by the Council. To allow him therefore
to delegate authority to an Under or Assistant Secretary would be to have
an vmperium in imperio, and this would be scarcely what the Couneil ‘would
wish to have. If would besides obstruct the rapid disposal of business and
occasion other difficulties if the Under-Secretary were always required to
state that he signed papers or transacted any other business under the
authority of the Secretary. It would be better to consider the Under-
Secretary as acting under the immediate authority of the Council, in the
same manner as the Secretary would act if he personally performed those
duties that were ascribed to him under the Rules. The word ¢ Secretary”
was simply used in the Rules for convenience, but it was always contem-
plated that the duties of a Secretary might be performed by some other
officer, who while performing these duties would act under the full sanction
of the Council asif he were really the Secretary.

His Excellency Sir WirLiam MarsrieLp said that he understood the
Rule in the same sense in which it had been taken by the Honorable Mr.
Frere.

The PresipEnT said that under the Honorable Mr. Frere’s explana-
tion, which seemed to be concurred in by the Council, he would not press
for any alteration in the Rule.

At the suggestion of the Honorable Mr. INverariTy, it was agreed
that 1n the 4th line of Rule 3 the word “ future” should be substituted for
the word * further;”’ it was alsd agreed that in the 2nd line of Rule 5 the
word “the” should be substituted for the word * any.”

The PresipenT observed that as the word  President” was defined
in Rule 1, the words “1if the Governor or Ordinary Member of Council be
present ” were unnecessary in Rule 6. These words were accordingly
omitted i1n lines 8 and 9 of the Rule, and in line 10 the word * the” was
substituted for the word *their,” and the words ¢ of such President”
inserted between the words “ absence ¥ and “the.”

The Honorable Mr. Frere remarked that in line 3 of Rule 13, Section
XIX. of the Statute 24 and 25 Victora, Chapter 67, was erroneously quoted
Section XIX. of the Indian Councils’ Act related to the Council of the
Governor General, the 43rd Section related to this Council and ought
therefore to have been quoted. The error was corrected accordingly.

The Presipent said that he could not understand why an.y change
had been made by the Select Committee in the number of times thata

*
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Bill should be read before it could be passed. The Report did not make
this point clear, and 1f the suggestion of the Committee were to be adopted,
the 'gouncxl would throw 1tself open to the charge of having deviated
without any apparent reason, from the course followed by the other
Councils, It would be difficult, he thought, to answer such a charge, and
considering that it had been the object of the Council in revising the Rules
to assimilate them as far as possible to the Rules of the other Councils, he
could have wished that no change had been made in the procedure He
pointed out the difference in this respect between what was required for
the convenience of such a body as that Council and what was suited to the
British Parhament. There 1t was always understood that when a member
moved for leave to introduce a Bill, he was at liberty to discuss the ques-
tion 1n the most general manner, and, often when leave was granted a
member for the mtroduction of a Bill, he had not at the time any definite
idea of the precise form that the measure would assume when introduced
But 1n this Council leave was never asked for the introduction of a Buill
without a draft of the proposed measure being ready for submission to the
Council, and in the case of Government measures no steps were taken 1n
Council until after much preliminary 1nvestigation by the Executive Govern-
ment. The Council had been reminded by the Secretary of State that 1t
met for the purpose of making laws and not for the purpose of discussing
generally any question which had no connection with legislation. It was
for them, therefore, to decide what procedure was the best adapted to ensure
the speedy and effective despatch of such busmess as the Council might
legitimately have before 1t. !

His Excellency Sir W. MansrieLp said that the change in the Rules
had been recommended by the Committee at the suggestion of the
Honorable Mr Anderson, who would probably be better able than he to
explamn the reasons for the change He (Sir W. Mansﬁeld)~ would, how-
ever, only state that the effect of the new Rule, 1f adopted, would not be
to ‘really increase the number of discussions that would be allowable
connection with any measure, as at the first reading the statement of the
mover of the Bill in support of 1ts 'general provisions would be made
stead , of at the titme when leave 1s asked to introduce it. Thus this
statement would be made after sufficient notice had been given to put other
members 1n a position fairly to comprehend 1t. In other respects the first
reading would generally be a formal piocedure The advantage of the
proposed plan would be this, that members would not be taken by surprise
m regard to any measure proposed for their adoption They would have
time to consider all the bearings of any measure before they were irrevocably
committed to an opinion 1n one way or other. To illustrate his remaiks, he

¢
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could only refer to his position in regard to the Time-Bargains Bill. This
Bill came on the Council before most of the members were aware of its
character or of its objects. The old Rules were so cramped that w}h Lis
views he had actually been compelled to a course which otherwise hé should
have avoided as inconvenient. If the Rules as amended by the Commuittee
had been m force at the time, he would not have opposed the first reading,
simply because lus voting for the first reading would not have committed
him 1 any manner to the measure, while time would have been afforded
for gathering the necessary information. It would be understood also that
the Report of the Select Committee often afforded very valuable information
on the scope and bearing of a Bill independently of changes and consi-
deration affecting particular Clauses Under the new Rules there would
be this advantage, that at the second reading, according to Rule 20 of the
revised rules, it would be competent for Honorable members to discuss any
measure as a whole in an enlightened manner, with full knowledge of all
that could be said in favour of it, or against 1t. And it would then be in
the power of the Council to accept the Bill if 1t approved of it, and so pro-
ceed to consider 1t in detail, or else, if at this stage, the Council found that
the measure was objectionable, it could at once reject it without further
loss of time and labour in going over a great number of Clauses. This
plan had at least the merit of convenience to recommend it. It was cal-
culated to save the Council much waste of time, for while 1t tended to ensure
discussion after full information had been received on any point, it dis-
couraged a hasty and premature discussion of any measure, which was more
than could be said (as they knew from experience) in favour of the system
in force under the existing Rules. After a full discussion on the second read-
ing, with all the information afforded by the Report of the Select Commuttee,
the Couneil having resolved itself into a Commuttee of the whole Council, if
we are permitted the use of the term (which 1s very doubtful), any further
discussion on the principle would, under the new rules, be unnecesséry and
therefore out of place. The third reading would often be a merely formal
step in the procedure. It was easy to see that by this arrangement much
valuable time would be saved. He (Sir W Mansfield) was not present at
the meetings of the Council that were held during the last cold season ;
but he had heard that one measure then before the Council had been care-
fully matured after the Report of the Select Committee had been consider-
ed, each Clause had been carefully examined and- passed, its details had
* been modified to a great extent, and it was on the point of receiving the
figal stamp of the Couneil’s approval, when, at the eleventh hour, the
whole discussion on the principle was re-opened by an Honorable member,
who Yhen only found that he could not conscientiously subscribe to the Bill
asa whlsk\. He was open to correction in what he stated, but he Lelieved that
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what he had said was the case; and there could be no doubt that a system
that permitted such a catastrophe as he had described, was not a system that
was favourable to that speedy and effective despatch of business that they
wer'e\aﬂ so anxious to ensure. And though the proposed system was not
conformable with the procedure in the other Councils, still that, he hoped,
would not be held a sufficient reason for rejecting it, At all events, 1f the
Council determined to have only two readings of a Buill, he hoped the new
Rules would be referred back to the Committee, in order that the whole
of the proposed procedure under the head of * Bills” might be re-cast in ac-
cordance with the wishes of the Council.

The Honorable Mr. ANpERsoN said that His Excellency the Commander-
in-Chuef had correctly stated the reasons for the change which the Committee
hiad recommended The old Rules had undoubtedly been liable to the
objection that under them Honorable members might find themselves
voting for a measure at ah 1mportant stage of 1ts existence without being
in possession of sufficient information to enable them to give their vote
in an inteligent manner The casereferred to by His Excellency suffi-
ciently 1illustrated this He (Mr Anderson) was present on the occasion
referred to  He remembered that after the Distiict Police Bill had been
carefully considered 1 a Commuttee of the Council, the Honorable Mr
Inverarity drew up a memorandum on it, which expressed 1n a most forcible
manner various objections to1t, and the Council postponed the consideration
of the measure pending the receipt of information from the Commuissioners
of Police, who were requested to submut their views on the Honorable Mr
Inverarity’s objections. Under the old Rules Mr Inveranty had been
quite 1 order 1n making his objections when he did Indeed he would
not probably have been 1n a position to have made them at an earher stage
But every member must have been conscious of the serious obstruction to
publie business that was occasioned at the tune. The Honorable Mr,
Inveranty was not prepared to oppose the Bill on 1ts first reading  He had
no opportunity of moving that the Bill be rejected as a whole, yntil the
second reading, that s, until after the Council had spent several days in
considenng the Bill Clause by Clause The plan proposed by the Select
Commuttee would effectually prevent the recurrence of this difficulty by
reading every Bill a second time béfore its consideration Clause by Clause,
and thus enabling a member to move the rejection of a Bill on that second
reading  If the second reading were canied, the Bill would then be coas:-
dered 1n detail, and after that would come the third reading: It would
perhaps tend to explain the procedure recommended by the Commuttee if he
instanced the position inwhich they at present stood 1n regaid to Mr. Frere’s

Insolvency Bill. No member had opposed the motion for the first read-
28 p s
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ine of the Bill. But from this 1t was not to be understood that all the
m:mbers intended to support the Bill to the end. Honorable members
voted for the first reading simply because ag¢ yet they saw no groum_i7 for
rejecting 1t. But under the present Rules, the Bill having been<fead a
first time without opposition, there would be no opportunity of moving
the rejection of the Bill, until after 1ts numeious Clauses had beea con-
sidered one by one by the Counail. The Bill he believed to be an ex-
cellent one, but others might think differently. It wasa very important
Bill and one which no one would wish to oppose at its first stage DBut
if any members were opposed to it, they ought to have an opportunity of
raising a debate on the principle before the measure was considered in
detal He (Mr Anderson) thought that the proposed amendment in the
Rules would 1 the end be found to save time, although it afforded oppor-
tunty for the complete discussion of a measure

The Presipent said that he saw no objection to the present procedure
on the grounds stated by Mr Anderson. There was no absolute necessity
under the present Rules to postpone a discussion on the principle of the Bill,
until the whole measure had been considered in detail  In the case of .the
Time-Bargains Bill, the fullest discussion had arisen on the question that
the first Section stand part of the Bill. This being the case, it did not
appear what advantages the proposed scheme would have over the present
plan The consideration of the Bill in detail by the Council provided at
present exactly the same opportumity for a full discussion as the Select
Commuttee wished to be given by their proposed second reading; and after
the whole measare had been finally modified, the question usually pat after
all the Clauses that the Preamble stand part of the Bill, always enabled
Honorable members to speak and divide on the question of principle, so that
the present system did allow members to give an 1ntelligent vote on the
principle before the Bill was read a second time and passed. Whut he
(the President) thought was, thot the proposed plan had mno advantages
that were not possessed by the present procedure, while 1t would be utterly
unintelligible either to the members of the other Councils or to any one
accustomed to the procedute of the House of Commons.

The Honorable Mr Rosertson said that he approved of the proposed
change in the procedure, as 1t would allow any Honorable member to speak
to the principle of a Bill before the Council spent 1ts time 1n discussing its
details

The Prestorxt said that any Honorable member could do that now.
Besides in pracuce there was no restriction as to when the principle should
be discussed, and when the details; us a matter of fact nothing was more
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j detaills when professedly opposing
for a speaker to object to . :
c:mrr:f;lé;;illznand vice versd, it would be quite possible (as :aci l;;eex: done in
g i 11) to oppose a Bill 1n the fullest manner
the Time-Bargains Bill) PP
the gebate o

on conadering a mere matter of detail.

His Excellency Sir W MansrieLn saud that we should d}iscrimir::e-:
between facilities afforded by purely (?'rovernment Bills and ;} ose 1; o
duced by Honorable members on their own account, the (;vernf .
would never bring forward any measure w1th‘out having first eenC ully
satisfied as to 1ts necessity. But private Bills might be forced on the . oun-
al at any time without sufficiency of information, and any dlscussmhn on
them might therefore be unsatisfactory and incomplete It was not, ow(;
ever, desirable to make different provisions in the Rules for Government an
private Bills, as 1t was the wish of the Secretary of State to place all the
members of the Council on the same footing in regard to the introduction of
the Bills  He (Sir Wilham Mausfield) contended that the proposed plan,
Y adopted, would make the first real discussion on a measure a bond fide
discussion and not a mere one-sided affair.

The Honoiable Mr. Inverariry said that under these Rules 1t would
ordinarily take 31 or 38 days to pass a Bill through the Council

His Excellency Sir Wiriam Mawsrieep said that he did not think
31 or 38 days a preposterously long time for the consideration of an im-
portant measure.

The Honorable Mr. Frere said that as they no longer had stated
Sessions, 1t did not signify how long a Bill was under consideration. There
was nothing to prevent several Bills from being introduced at one meeting ;
and meetings conld be called by the President at any time of the year for
the disposal of Bills,

* The Presipent remarked that three months was the minimum time
for the consideration of a Bill by thelate Legislative Council of India. He
thought that 1t would perhaps meet the views of the Council if the follow-
ing changes were made in Rule 20, that in the 3rd line the word * may"
be. substituted for the word shall,” that in the 4th, 5th, 6th and 7th hines
the words “on that Report being presented the principle of the Bill as
amended by the Select Commuttee may be discussed on the second reading,”
be omitted, and that in their place the following words be substituted ;

“which when ordered, shall be presented before the Bill 1s read a second
time.” These alterations were agreed to.

At the suggestion of the Honorable Mr, InvERaRITY, the Words « op
substance” were omitted from line 2 of Rule 28,
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His Excellency Sir W. Mansrierp said that in line 9 of Rule 32 the
words ¢ left to right” should have been * right to left.” The change was
accordingly made and Sir W. Mansfield explained that the object of the
Committee 10 proposing that the Mover of a motion should be the \'{fgt to
vote on 1t, and that the other members shonld vote 1n consecutive, order
from right to left was to avoid making any distinction between the members

* of the Exccutive Government and the additional members, The old Rule

which 1equired that members should vote in order of seniority was open to
this objection that members of Government always voted first on every

measure

.

On the motion of the Honorable Mr. Frere, the words * to some future
day” were substituted for the words * to the next o1 some other convenient
day” at the close of Rule 34.

After the Rules had been amended by the Counci, the Honorable{
Mr. Frere said that the Select Commuttee had purposely avoided making
any rule in regard to the time when Bills containing penal clauses should
be submutted for the previous sanction of the Governor General in Councl,
1n accordance with the recent instructions of Her Majesty’s Secretary of
State, as the matter was authoritatively settled in Section 43 of the
Indian Counalls’ Act, which provided that no such Bills should even come
under the consideration of the Council without the previous sanction of the
Supreme Government, but he thoughbt it would be advisable that that Sec-
tion of the Act (43) should be added as a foot note to the Rule 13, that
members should have no cause for overlooking it. .

The Honorable Mr. AnpERsON said that it was unnecessary, as every
man was bound to know the Law _

The Honorable Mr. Frere then said that he would not press his
suggestion. .

His Excellency Sir Wirtiam Mansrieip then said that he would not
press the Resolutions of which he had given notice, not because he did not
consider the employment of a short-hand writer was required, but because he
was aware that there were other objections ta the proposition. He thought
that there could be no harder work than having to revise one’s own speeches ,
for in revising, 1t was 1mpossible to 1emember all the guarding words and ex-
pressions that might have been carefully used at the time of speahing, but
which would be omitted in a bald préecis. So that statements not objec-
tionable at the time when they were made are often made to assume a very
offensive form when reported He could wish that they had a ehort-hand
writer to report their speeches under the supervision of the Under-Secretary,

\
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whose time must of necessity be at present much taken up with preparmng
the Reports, when he had other work to do. But he had been informed
by His Excgllency the President that there were practical difficulties in
the woy, ,which could not easly be met. t '

The Presipent said that the occasions were rare when a short-hand
wnter'w;rould be required. In general all that was wanted was an abstract
of what was said by each gpeaker Very few speakers would like to see
their speeches verbally reported, and an ordinary short-hand writer who did
not understand the subject under discussion would very often fail in giving
the real substance of a speech. There would besides be a great practical
difficulty in the way of their obtamming short-hand writers. Even i Cal-
cutta this difficulty was felt, and though the Council of the Governor
General had secured the services of a very able and competent short-hand
reporter, 1t was still found that 1t was only when the speeches were on
subjects with which he himself was conversant that his power of short-
hand reporting obwiated the necessity for members revising the reports of
their own speeches whenever the subject was not familiar to him. Speakers
found that 1t was a more satisfactory plan to revise the reports of therr
speeches that had been prepared by him in the ordinary manner

The Honorable Mr. AnxpersoN concurred with the President in

thinking that 1t would be difficult to get a good short-hand reporter in
India

The Honorable Mr Ropertson 1emarked that short-hand writing was
a very difficult accomplishment to learn, and after 1t had been acquired,
1t took the writer several years to read his own writing

Sir W Mansrieep added that he thought there would be no 1supera-
ble difficulties presented 1n a plan which should give a Clerk to the Under
» Secretary who should have achieved the accomplishment of short-hand
writing. An addition to the wages of an ordinary Clerk would ensure
th{s, and the Clerk, when the Council was not sitting, would do his ordmary
work. In this manner at small expense his object would be accomplished,
and the Under Secretary would be provided with an efficient and proper
ad in the preparation of his Reports The drawing up of the Reports
would still rest with the Under Secretary, who would however be provided
with the reasonable aid he did not now possess. He thought that this
matter should be left to Mr. Birdwood to organize, and he trusted the sub-
ject would not be forgotten.

The Presioryr said that there were no Bills that were as yet ready to

be placed before the Council. The Draft Survey Bill was still under the
29»
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consideration of Government, and would not probably be in a sufficient] y
matured state for introduction for some months Probably the next Lug,
ness that they would have to take 1n hand would be the CO!fld%l‘atxon of
the Time-Bargains Bill, but as that would not be for some weeks,:h ould
not fix any day for the next meeting. et T

.o

The Prrsipent adjourned the Council sine dee. y

»
3

By order of His Excellency the Governor 1n bouncxl,

H. BIRDWOOD,
Under Secretary to Government,
Poona, 24th September 1863. 4
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